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See, e.g., statement of former Senator Alan Simpson, one of the sponsors of the 
deadline, explaining that it was meant to address migrants coming from “a country 
that is your leading source of illegal immigration‖ who are ―pick[ed] up‖ and claim 
asylum defensively only to delay their deportation: ―We are not after the person 
from Iraq, or the Kurd, or those people. We are after the people gimmicking the 
system.” 142 Cong. Rec. S4468 daily ed. (May 1, 1996); see also statement of Senator 
Orrin Hatch that “…[i]f the time limit is not implemented fairly or cannot be 
implemented fairly I will be prepared to revisit this issue in a later Congress.” See 142 
Cong. Rec. S11840 (daily ed. September 30, 1996), cited in Leena Khandwala, Karen 
Musalo, Stephen Knight, and Maria Anna K. Hreshchyshyn, The One-Year Bar: Denying 
Protection to Bona Fide Refugees, Contrary to Congressional Intent and Violative of 
International Law, 05-08 Immigr. Briefings 1, 5 (2005).
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8 C.F.R. §§ 208.4(4), (5):
(4)Changed circumstances.
(i) The term “changed circumstances” in section 208(a)(2)(D) of the Act shall refer to 
circumstances materially affecting the applicant's eligibility for asylum. They may 
include, but are not limited to:
(A) Changes in conditions in the applicant's country of nationality or, if the applicant 
is stateless, country of last habitual residence;
(B) Changes in the applicant's circumstances that materially affect the applicant's 
eligibility for asylum, including changes in applicable U.S. law and activities the 
applicant becomes involved in outside the country of feared persecution that place 
the applicant at risk; or
(C) In the case of an alien who had previously been included as a dependent in 
another alien's pending asylum application, the loss of the spousal or parent-child 
relationship to the principal applicant through marriage, divorce, death, or 
attainment of age 21.
(ii) The applicant shall file an asylum application within a reasonable period given 
those “changed circumstances.” If the applicant can establish that he or she did not 
become aware of the changed circumstances until after they occurred, such delayed 
awareness shall be taken into account in determining what constitutes a “reasonable 
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period.”
(5) The term “extraordinary circumstances” in section 208(a)(2)(D) of the Act shall 
refer to events or factors directly related to the failure to meet the 1-year deadline. 
Such circumstances may excuse the failure to file within the 1-year period as long as 
the alienfiled the application within a reasonable period given those circumstances. 
The burden of proof is on the applicant to establish to the satisfaction of the asylum 
officer, the immigration judge, or the Board of Immigration Appeals that the 
circumstances were not intentionally created by the alien through his or her own 
action or inaction, that those circumstances were directly related to thealien's failure 
to file the application within the 1-year period, and that the delay was reasonable 
under the circumstances. Those circumstances may include but are not limited to:
(i) Serious illness or mental or physical disability, including any effects of persecution 
or violent harm suffered in the past, during the 1-year period after arrival;
(ii) Legal disability (e.g., the applicant was an unaccompanied minor or suffered from 
a mental impairment) during the 1-year period after arrival;
(iii) Ineffective assistance of counsel, provided that:
(A) The alien files an affidavit setting forth in detail the agreement that was entered 
into with counsel with respect to the actions to be taken and 
what representations counsel did or did not make to the respondent in this regard;
(B) The counsel whose integrity or competence is being impugned has been informed 
of the allegations leveled against him or her and given an opportunity to respond; 
and
(C) The alien indicates whether a complaint has been filed with appropriate 
disciplinary authorities with respect to any violation of counsel's ethical or legal 
responsibilities, and if not, why not;
(iv) The applicant maintained Temporary Protected Status, lawful immigrant or 
nonimmigrant status, or was given parole, until a reasonable period before the filing 
of the asylum application;
(v) The applicant filed an asylum application prior to the expiration of the 1-year 
deadline, but that application was rejected by theService as not properly filed, was 
returned to the applicant for corrections, and was refiled within a reasonable period 
thereafter; and
(vi) The death or serious illness or incapacity of the applicant's legal representative or 
a member of the applicant's immediate family.
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An applicant who lies about his or her date of entry for the purpose of circumventing 
the OYFD may be found to have filed a frivolous asylum application, barring him or 
her from any other form of immigration relief. Matter of M-S-B-, 26 I&N Dec.872, 879 
(BIA 2016).
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• Compare coming out vs marriage
• Infection date vs. diagnosis date goes back to the rule that if the applicant can 

establish that they did not become aware of the changed circumstances until 
after they occurred, such delayed awareness shall be taken into account in 
determining what constitutes a “reasonable period” (INA § 208.4(a)(4)(ii))

• Such as beginning to take hormones, having gender reassignment surgery – can 
spin in a lot of ways to determine exact date of the change (i.e. just starting 
transition to just finishing)

• Ex: if a new law goes into effect criminalizing homosexuality; or if a new regime 
takes power and begins homophobic campaign. Ex: Brazil in October 2018.

• This could make it more likely that other people would persecute the applicant. 
Note that the government would need to participate in the persecution (not just 
private actors).

• If this significantly affects how people will view applicant: i.e., if coming out of the 
closet (for a lesbian woman) entails a short haircut, wearing masculine clothing, 
etc. which will cause people to single applicant out. 
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Viridiana v. Holder, 646 F.3d 1230, 1234, 1238 (9th Cir. 2011) (fraudulent deceit by 
non-attorney immigration consultant can amount to an extraordinary circumstance 
for the delay in filing);
Toj-Culpatan v. Holder, 612 F.3d 1088, 1090 (9th Cir. 2010) (per curiam).

Dhital v. Mukasey, 532 F.3d 1044, 1049–50 (9th Cir. 2008) (per curiam) (holding that 
BIA properly concluded alien lost nonimmigrant status when he failed to enroll in a 
semester of college classes, and that alien then failed to file application within a 
“reasonable period” when he waited 22 months without further explanation for 
delay).
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Legal disability – minors and mental impairment

Lawful status or parole: (iv) The applicant maintained Temporary Protected Status, 
lawful immigrant or nonimmigrant status, or was given parole, until a reasonable 
period before the filing of the asylum application;
The BIA has an unpublished disposition holding DACA qualifies as an extraordinary 
circumstance, H-M-C-J- (BIA Mar. 1, 2018) (unpublished). The BIA acknowledged 
that DACA was not listed in the regulations but emphasized that the regulatory list of 
exceptions was non-exhaustive. The BIA agreed with the IJ’s finding that “the receipt 
of DACA benefits reasonably disincentivized the respondent from filing for asylum 
within the filing deadline such that it qualifies as an extraordinary circumstance.” 
However, DHS argued against DACA constituting an extraordinary circumstance in H-
M-C-J-, and the BIA was deferring to a factual finding of the IJ under the 
circumstances of this particular case, so this issue may continue to be contested until 
there is binding authority.
Note - The USCIS DACA FAQs specify that DACA “does NOT confer any lawful status” 
and (like parole) the “period of stay is authorized by the Department of Homeland 
Security.”
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IAC:
(iii) Ineffective assistance of counsel, provided that:
(A) The alien files an affidavit setting forth in detail the agreement that was entered 
into with counsel with respect to the actions to be taken and 
what representations counsel did or did not make to the respondent in this regard;
(B) The counsel whose integrity or competence is being impugned has been informed 
of the allegations leveled against him or her and given an opportunity to respond; 
and
(C) The alien indicates whether a complaint has been filed with appropriate 
disciplinary authorities with respect to any violation of counsel's ethical or legal 
responsibilities, and if not, why not;
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Present in first year: Was the condition caused by the harm that the client 
experienced before US entry?
Directly related: Did client’s condition make it harder to tell their story? Did 
client experience heightened symptoms when seeking help? E.g. nightmares, 
panic attacks, tremors, etc. Did abuse prevent client from seeking help? 
Other evidence of avoidance or learned helplessness (trauma caused 
applicant to be demoralized and degraded by the fact that they cannot predict or 
control the violence, such that they sink into a state of psychological paralysis and 
become unable to take any action at all to improve or alter the situation)?
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Torture:
“Torture may result in serious illness or mental or physical disability” AOBTG 
OYFD pp14
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Incapacity:
“…best described as an incapacity for the full enjoyment of ordinary legal 
rights; it includes minors and mental impairment” AOBTG OYFD pp14
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Consider removing or skipping this slide
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*No regulatory list of factors. Determined on a case by case basis. 
Standard is: Establishing filing was effected within a “reasonable time” 
given the circumstance 8 CFR §§ 208.4(a)(4)(ii),(5). Awareness of changed 
circumstances is the only factor enumerated in regs.

Ongoing Effects:
“If the applicant has suffered torture or other severe trauma in the past, the 
asylum officer should elicit information about any continuing effects from 
that torture or trauma, which may be related to a delay in filing.”

AOBTG OYFD pp14 
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Ongoing Effects:
“If the applicant has suffered torture or other severe trauma in the past, the 
asylum officer should elicit information about any continuing effects from 
that torture or trauma, which may be related to a delay in filing.”
Husyev (Husyev’s filing 364 days after his lawful status expired was unreasonable) 
Note: filing was only six months after the one-year deadline had passed.
Taslimi (filed nearly seven months after circumstances conversion ceremony; Taslimi
did not apply for asylum immediately after her conversion because she wanted to be 
sure that it was going to be a life-long decision)
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