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I.

VOLUNTARY DISCLOSURE PROGRAM
A.

B.

Application for Voluntary Disclosure
1.

Revenue & Taxation Code § 19191 authorizes the FTB to enter into
voluntary disclosure agreements with any qualified business entity or
beneficiary in order to obtain voluntary compliance with the tax laws.
This Voluntary Disclosure Program (VDP) is an ongoing non-amnesty
program that allows qualified entities that are not in compliance with
respect to their California franchise or income tax obligations to correct
that omission if they meet certain listed criteria.

2.

An individual meets the definition of a qualified beneficiary only if he or
she is a nonresident on the signing date of the voluntary disclosure
agreement and a nonresident during each of the six taxable years ending
immediately preceding the signing date of the voluntary disclosure
agreement.

3.

The nonresident individual must have never previously filed a return with
the FTB, have never been the subject of an inquiry by the Franchise Tax
Board (“FTB”) with respect to the liability for taxes, have voluntarily
come forward prior to any unilateral contact from the FTB, and made an
application for a voluntary disclosure agreement.

4.

In exchange for coming forward, the FTB has the discretion to waive most
statutory penalties and to limit to six years the look-back period for which
tax, interest, and fees are owed.

5.

Qualified taxpayers that choose to participate in the VDP must complete
an Application for Voluntary Disclosure Form FTB 4925.

6.

If you take advantage of the VDP program, you will remain anonymous
until the VDP agreement has been executed. You will have 30 days to file
tax returns and pay all applicable taxes and interest once the voluntary
disclosure agreement is signed. In addition, you must also agree to
continue filing tax returns and paying any tax due in the future.

Voluntarily Disclose and Pay Tax Liability and Request Waiver of Penalties
for Reasonable Cause
1.

The FTB has discretionary authority to waive penalties (except for the
amnesty penalty). The determination is made on a case-by-case basis. For
example, the FTB can waive penalties if it determines that a late filing or
failure to furnish information was due to reasonable cause and not willful
neglect. The burden of proof is on the taxpayer to establish reasonable
cause for abatement of penalties.
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II.

2.

Examples of reasonable cause may include income, illness and other
personal difficulties, as well as reliance on improper advice of an
accountant or tax attorney as to a matter of tax law, such as whether the
taxpayer has a tax liability, but only if the professional’s advice was based
on the taxpayer’s full disclosure of the relevant facts and documents.

3.

In order to overcome the presumption of correctness of the penalties, the
taxpayer must provide credible and competent evidence to support the
claim of reasonable cause; otherwise the penalties will be not be abated.

4.

Interest can also be abated, but only under very limited circumstances
(there is no reasonable cause exception for such abatement).

REPORT RESULTS OF AN IRS AUDIT TO THE FTB
A.

If the IRS adjusts or corrects your gross income, then you must notify the FTB
within six months of the final federal determination.1 If the federal changes are
reported to the FTB by the taxpayer (or the IRS) within the six months after the
final federal determination date, the FTB may issue a notice of deficiency within
the later of:


Two years from the date of the taxpayer's notice or the date the taxpayer
files an amended return to the FTB; or



The general four-year statute of limitation.2

B.

If you (or the IRS) do not notify the FTB within six months after the date of the
final federal determination, the notification will be considered untimely and then
the FTB will have four years from the date they receive sufficiently detailed
information to apply the federal changes to the California return. “Sufficiently
detailed” information is defined in FTB Publication 1008 as enough information
to allow the FTB to compute the resulting California tax change.

C.

If notification is not provided at all, then the statute of limitations for assessment
by the FTB will remain open.
1.

1
2

But, importantly, if you do not file a claim for refund within two years of
the final federal determination, there is no open statute to allow the
overpayment. As such, if a federal determination will result in you owing
more taxes in one year and less in another, failure to notify the FTB of
additional taxes due and to file a claim for refund can lead to highly
unfavorable results where the FTB can assess the taxes owed for one year
without an applicable statute of limitations, while you cannot claim the
refund for the other year.

Cal. Rev. & Tax. Code (“RTC”) § 18622.
RTC § 19059.
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D.

Notification can be made by either: (1) faxing a copy of all federal information
and changes to: (916) 843-2269; (2) sending a notification letter with a copy of all
federal information and changes to RAR/VOL FRANCHISE TAX BOARD MS
F310, PO BOX 1998, RANCHO CORDOVA CA 95741-1998; or (3) by filing an
Amended Individual Income Tax Return (Form 540X).

E.

Claim for Refund
A taxpayer with a final federal determination can file his or her claim for refund
within the later of:
(1)
(2)
(3)
(4)

III.

IV.

AUDIT
A.

Initial Contact Letter

B.

Information Document Requests/Responses

C.

Power of Attorney

D.

Audit Issue Presentation Sheet/Responses – these lays out the preliminary case of
the auditor.

ASSESSMENT
A.

3
4

2 years of the final federal determination
1 year of the date of overpayment
4 years from the due date of the tax return
4 years from the actual filing date of the tax return (filed on or
before the extended due date).3

Notice of Proposed Assessment (usually 2-3 pages)
1.

Sent if it is determined that there is a deficiency.

2.

Required to be mailed in a manner that includes a postmark.4

3.

Must be mailed to the taxpayer’s last-known address. As a general rule, a
taxpayer’s last-known address is the address that appears on the taxpayer’s
most recently filed return, unless FTB is given clear and concise notice of
a different address.

RTC § 19311(a)(1); RTC § 19306.
RTC § 19033.
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B.

V.

Statute of Limitations
1.

Applies to the date for mailing a notice of proposed assessment.

2.

Four years after the return required to be filed by the taxpayer is filed.5
A return actually filed before the “last day prescribed by law for filing,”
determined without regard to any extension of time for filing, is deemed to
have been filed on such last day.6

3.

Can be extended by written agreement or in the case of fraud or if no
return is filed.

INTEREST & PENALTIES
A.

B.

Interest Calculation
1.

Interest accrues on unpaid taxes from the original due date of the return
until the date the FTB receives payment. Interest compounds daily and
the interest rate is adjusted twice a year.

2.

Interest is also charged on penalties. This includes interest on amnesty
penalties (discussed below).

3.

The FTB must suspend the accrual of interest when the taxpayer files a
return and the FTB does not “provide a notice to the taxpayer specifically
stating the taxpayer's liability and the basis of the liability” within a
notification period.7 The notification period is the 18-month period
following the later of either the date on which the taxpayer files a timely
return, or the original un-extended due date of the return. If proper
notification is not provided by the FTB, then interest will be suspended
from the day after the notification period ends, and will resume only
15 days after the FTB provides the notice of deficiency. This protects you
from paying for the State's failure to provide prompt notice of a tax
liability.

Penalties
1.

Failure to File Return Penalty
Cal. Rev. & Tax. Code § 19131 provides that "If any taxpayer fails to
make and file a return…on or before the due date of the return or the due
date as extended by the FTB, then, unless it is shown that the failure is due
to reasonable cause and not due to willful neglect, 5 percent of the tax
shall be added to the tax for each month or fraction thereof elapsing

5

RTC § 19057.
RTC § 19066.
7
RTC § 19116(a).
6
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between the due date of the return (determined without regard to any
extension of time for filing) and the date on which filed, but the total
penalty may not exceed 25 percent of the tax."
2.

Failure To Pay Tax Penalty
Cal. Rev. & Tax. Code § 19132 provides that this penalty shall consist of
both five percent of the total tax unpaid and an amount computed at the
rate of 0.5 percent per month of the remaining tax for each additional
month or fraction thereof not to exceed 40 months during which the
remaining tax is greater than zero. The aggregate amount of penalty
imposed cannot, however, exceed 25 percent of the total unpaid.

3.

Failure to Furnish Information Penalty
Cal. Rev. & Tax. Code § 19133 provides that “if any taxpayer fails or
refuses to furnish any information requested in writing by the Franchise
Tax Board or fails or refuses to make and file a return required…upon
notice and demand by the Franchise Tax Board, then, unless the failure is
due to reasonable cause and not willful neglect, the Franchise Tax Board
may add a penalty of 25 percent of the amount of tax determined pursuant
to Section 19087 or of any deficiency tax assessed by the Franchise Tax
Board concerning the assessment of which the information or return was
required." This penalty is based on the tax amount for which the
information was requested.

4.

Amnesty Penalty
a.

The FTB will impose an amnesty penalty for each tax year that a
taxpayer was eligible for amnesty, but did not request amnesty.
Examples of California amnesty programs were those in 2005 and
in 2011. For 2005, for example, the amnesty penalty is equal to
50% of the interest accrued on the assessment from the original
due date of the return until March 31, 2005. The amnesty penalty
is not part of the deficiency amount and thus will only be
computed and assessed once a final deficiency has been
determined.

b.

By its statutory terms, the amnesty penalty applies to two classes
of taxpayers: (1) those taxpayers for whom a final tax deficiency
for an amnesty-eligible tax year already exists during the amnesty
period, but who did not pay that deficiency prior to the end of that
period; and (2) those taxpayers for whom a final tax deficiency
arises after the end of the amnesty period, whether that deficiency
is identified by the FTB or is self-assessed, to the extent that any
payment made before the end of the amnesty period did not satisfy
the deficiency. Once this period of tax amnesty ended, any
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taxpayer that did not participate in the program became subject to
an amnesty penalty on any eligible tax amount that either remained
or became due and payable after the end of the amnesty period.

VI.

c.

The FTB has no discretion to determine whether the amnesty
penalty should be imposed and cannot waive the penalty. There
are no exceptions for taxpayers who may have acted in good faith
or had reasonable cause for failing to participate in the amnesty
program. The scope of appeal of the penalty is limited to arguing
that the penalty was not property computed by the FTB.

d.

The State Board of Equalization’s jurisdiction to review the
amnesty penalty also extremely limited. The Board's jurisdiction
to review the amnesty penalty is limited to situations where the
penalty is assessed and paid, the taxpayer files a timely appeal
from a denial of a refund claim, and the taxpayer attempts to show
a computational error in the penalty.

OFFER IN COMPROMISE8
A.

If a taxpayer cannot afford to pay a tax liability in full and has exhausted all
payment options, a taxpayer may submit an offer in compromise.

B.

The executive officer and chief counsel of the FTB, jointly, or their delegates,
may compromise any final tax liability in which the reduction of tax is seven
thousand five hundred dollars ($7,500) or less.

C.

The FTB, upon recommendation by its executive officer and chief counsel,
jointly, may compromise a final tax liability involving a reduction in tax in excess
of seven thousand five hundred dollars ($7,500). Any recommendation for
approval of an offer in compromise that is not either approved or disapproved by
the FTB, itself, within 45 days of the submission of the recommendation shall be
deemed approved.

D.

The FTB, itself, may by resolution delegate to the executive officer and the chief
counsel, jointly, the authority to compromise a final tax liability in which the
reduction of tax is in excess of seven thousand five hundred dollars ($7,500) but
less than ten thousand dollars ($10,000).

E.

For an amount to be compromised under this section, the following conditions
shall exist:
1.

The taxpayer shall establish that the:
a.

8

Amount offered in payment is the most that can be expected to be
paid or collected from the taxpayer's present assets or income, and

RTC § 19443.
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b.

Taxpayer does not have reasonable prospects of acquiring
increased income or assets that would enable the taxpayer to
satisfy a greater amount of the liability than the amount offered,
within a reasonable period of time.

2.

The FTB shall have determined that acceptance of the compromise is in
the best interest of the state.

3.

A determination not to accept an offer in compromise shall not be subject
to administrative appeal or judicial review.

4.

When an offer in compromise is either accepted or rejected, or the terms
and conditions of a compromise agreement are fulfilled, the FTB shall
notify the taxpayer in writing.

5.

In the case of a joint and several liability, the acceptance of an offer in
compromise from one liable spouse shall not relieve the other spouse from
paying the entire liability. However, the amount of the liability shall be
reduced by the amount of the accepted offer.

6.

Whenever a compromise in excess of five hundred dollars ($500) is
approved, there shall be placed on file for at least one year in the office of
the Executive Officer of the FTB a public record with respect to that
compromise. The public record shall include all of the following
information:
a.

The name of the taxpayer.

b.

The amount of unpaid tax, and related penalties, additions to tax,
interest, or other amounts involved.

c.

The amount offered.

d.

A summary of the reason why the compromise is in the best
interest of the state.

7.

The public record shall not include any information, that if disclosed,
would adversely affect the taxpayer or the national defense. No list shall
be prepared and no releases distributed by the FTB in connection with
these statements.

8.

Any compromise made under this section may be rescinded, all
compromised liabilities may be reestablished (without regard to any
statute of limitations that otherwise may be applicable), and no portion of
the amount offered in compromise refunded, if either of the following
occurs:
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a.

The FTB determines that any person did any of the following acts
regarding the making of the offer:

b.

i.

Concealed from the FTB any property belonging to the
estate of any taxpayer or other person liable for the tax.

ii.

Received, withheld, destroyed, mutilated, or falsified any
book, document, or record or made any false statement,
relating to the estate or financial condition of the taxpayer
or other person liable for the tax.

The taxpayer fails to either:
i.

Comply with any of the terms and conditions relative to the
offer.

ii.

File subsequent required returns and pay subsequent final
tax liabilities within 20 days after the FTB issues notice and
demand to the person stating that the continued failure to
file or pay the tax may result in rescission of the
compromise.

9.

An IRS approval of an OIC does not automatically guarantee approval
from the FTB for a corresponding tax liability. You must make an
individual office to the FTB, which will be evaluated independently.

10.

Each case is evaluated individually, but the following factors maybe
considered in the FTB’s evaluation of the offer:






11.

The taxpayer’s ability to pay.
The amount of equity in the taxpayer’s assets.
The taxpayer’s present and future income.
The taxpayer’s present and future expenses.
The potential for changed circumstances.

The FTB requires that a taxpayer submitting an offer complete Form FTB
4905 PIT, Offer in Compromise Application Form.
Documentation regarding the following should be submitted with the
application (additional documents maybe requested):






Verification of income
Verification of expenses
Bank information
Securities
Housing

-8-





VII.

Real property information
IRS information
Power of Attorney (if represented)

12.

The FTB may require that you enter into a collateral agreement, which is a
contract between you and the FTB that requires you to pay the FTB a
percentage of future earnings that exceed an agreed-upon amount.
Generally, the collateral agreement period is five years.

13.

The Offer in Compromise cannot be combined with an Installment
Agreement.

14.

It takes about 90 days to find out if the offer has been accepted by the
FTB. If it has received final approval, the FTB will release state tax liens
on the amount due.

15.

Interest and penalties will continue to accrue as required by law.

INSTALLMENT AGREEMENTS

You may be eligible for an installment agreement to pay back tax liability. (Form
FTB 3567).
To be eligible for an installment agreement you must meet the following conditions:





The tax liability you owe does not exceed $25,000.
The installment period for payment does not exceed 60 months.
You have filed all required valid personal income tax returns.
You are not in an existing installment agreement.

When you enter into an installment agreement you agree to:










Make timely monthly payments until your tax liability is paid in full.
Maintain adequate funds in your bank account.
File all required valid personal income tax returns timely.
Pay all future income tax liabilities timely.
Pay an installment agreement fee, which we will add to your tax liability. The
fee amount is subject to change without notice.
If the tax liability you owe exceeds $10,000, or the installment agreement
period for payment exceeds 36 months, or both, then you must certify that you
have a financial hardship. In cases of financial hardship, installment
agreements are subject to periodic review.
Confirm that the withholding rates on file with your employer will withhold
enough state income tax to pay your state income tax liability.
Make any required estimated payments if you receive income from sources
other than wages.
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The FTB may file a state tax lien to protect the state’s interest until you pay the tax
liability.
Any future state tax refund you may be due will be kept by the FTB and applied towards
your balance already due. This will reduce your total due but will not effect your monthly
payments. Also, the FTB may submit your account to the Federal Treasury Offset Program and
pull from any federal tax refund you would have received to pay all or a portion of a state
income tax debt you owe.
If your installment agreement is denied or cancelled you may file a request for a review
within 30 days from the date of the denial or cancellation notice.
VIII. ADMINISTRATIVE PROTEST
If you don’t agree with your notice of proposed assessment then you will want to
file a protest.
A.

B.

9

Statute of Limitations:
1.

60 days after the mailing of the notice of proposed assessment.

2.

The exact date is typically indicated on the front of the accompanying
notice of proposed assessment.

3.

Missed Deadline:
a.

Informal Protest - Discretionary

b.

Assessment will become final and a bill, including taxes, penalties,
and interest will be generated. 9

Protest:
1.

Must be written and include specific grounds upon which it is based.10

2.

Filing a protest will not stop the accrual of interest. If you pay the
additional tax, penalties, and interest due, you will stop the accrual of
interest without losing your right to contest the disputed amount. If a
taxpayer overpays, the FTB will pay interest on any overpaid amount as
the law allows.

RTC §§ 19049, 19132, 19280, & 19290.
RTC § 19041.

10
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3.

C.

Contents of Protest: A protest must clearly state the grounds of the protest
and must include:11
a.

Taxpayer’s name and address.

b.

Taxpayer’s social security or taxpayer identification number.

c.

The amounts and taxable years being protested.

d.

A statement of facts.

e.

Explanation of why the assessment is wrong.

f.

Arguments and evidence/documentation that substantiates
allegations in the protest.

g.

Taxpayer’s or authorized representative’s signature.

h.

Taxpayer’s or authorized representative’s name, daytime telephone
number, and mailing address.

i.

A copy of the Notice of Proposed Assessment.

j.

A completed Power of Attorney Declaration for the FTB, if the
taxpayer wants someone to represent them during the protest
process.

Hearing/Protest Procedures
1.

In order to be entitled to an oral hearing, the taxpayer must request a
hearing in the protest. An authorized representative may appear with or
on behalf of a taxpayer at the hearing.

2.

Taxpayer Has The Burden of Proof. Generally, the FTB’s determination
is presumed correct and the taxpayer bears the burden of showing error in
such determination.
a.

The hearing officer may request additional information not
previously requested during the audit.

3.

The protest process is informal.

4.

At the hearing, the taxpayer or authorized representative will be permitted
to provide any additional documents or information. The hearing officer

11

California Taxpayer’s Bill of Rights (“FTB Bill of Rights”), FTB 4058 (REV 01-2011),
pp. 2-3.
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will review these items to ensure that the audit was correct and in
compliance with the law.12

IX.

5.

Hearings are typically conducted at the FTB field office nearest to the
taxpayer and efforts are made to schedule the hearings at a mutually
convenient date and time.

6.

After consideration of the protest, the hearing officer will send a Notice of
Action (NOA) documenting his/her findings.

ADMINISTRATIVE APPEAL – CALIFORNIA STATE BOARD OF
EQUALIZATION (BOE)
A.

B.

Appeal Deadline - Statute of Limitations
1.

30 days after the mailing date of the Notice of Action.

2.

If no appeal is filed within the 30-day period, the assessment becomes
final and the deficiency assessed is due and payable within 15 days from
the date of the notice and demand. If full payment is received within the
15 days, interest will be waived for that period.13

Required Contents of Appeal
1.

The appeal must be in writing.14

2.

Must include:
a.

Taxpayer’s name and address.

b.

Taxpayer’s social security or taxpayer identification number.

c.

A copy of the accompanying Notice of Action.

d.

A copy of the original Notice of Proposed Assessment.

e.

The amounts and taxable years under appeal.

f.

A statement of facts.

g.

Points and legal authorities in support of taxpayer’s position.

h.

Explanation of why assessment is wrong.

i.

Any portion of the amount at issue that is conceded.

12

Audit / Protest / Appeals – The Process (“FTB The Process”), FTB 985 (REV 02-2011), p. 12
RTC § 19049.
14
RTC § 19045; see also Title 18 California Code of Regulations (“CCR”) § 5422.
13
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C.

D.

15

j.

Taxpayer or authorized representative’s signature.

k.

Taxpayer or authorized representative’s name, address, and
daytime telephone number.

l.

All the relevant documentation received from or submitted to the
FTB.

m.

Appeal must be handwritten or typed in a font or type size of at
least 10 points or 12 characters per inch or the equivalent. It must
be on only one side of 8½ by 11 inch sheets of paper. Must not
exceed 30 pages double-spaced or 15 pages single-spaced, not
counting a table of contents and exhibits such as copies of
supporting documents.

n.

Taxpayer may also request a hearing before BOE.15

Chief of Board Proceedings
1.

Upon receipt of the appeal, the Chief of Board Proceedings determines
whether the BOE has jurisdiction to hear the appeal and whether the
appeal is timely.

2.

The Chief of Board Proceedings will notify each party of applicable
deadlines, extensions, and other requirements by written notification, and
will ensure that all parties receive copies of any correspondence.
a.

Extensions and deferrals of briefing may be granted if requested in
writing and made prior to the scheduled due date.

b.

The Chief of Board Proceedings will provide written
acknowledgement of receipt to all parties and will provide each
opposing party with a copy of the brief and any supporting
exhibits.

Briefing
1.

All briefs must be no longer than 30 double-spaced 8½” by 11” pages, or
15 single-spaced 8 ½” by 11” pages, excluding any table of contents, table
of authorities, and exhibits. All briefs must be handwritten or typed, and
printed only on one side in a type-font size of at least 10 points or
12 characters per inch.

2.

failure to file a brief within the scope of the applicable briefing schedule is
a waiver of the right to file that brief. That waiver will generally conclude

FTB The Process, p. 13.

-13-

the briefing schedule. However, the Board, in its discretion, may accept
any documentary evidence and related arguments submitted at a hearing.
3.

Generally, the following briefing schedule applies:
a.

b.

Opening Briefs.
i.

Appellant’s Opening Brief is the perfected appeal.

ii.

The FTB may file an Opening Brief within 90 days of
receipt of the Appellant’s Opening Brief.

Reply Briefs.
i.

The appellant may file a Reply Brief within 30 days of
receipt of the Respondent’s Opening Brief. The
Appellant’s Reply Brief, if filed, may only address points
of disagreement with the Respondent’s Opening Brief.

ii.

The FTB may file a Reply Brief only upon written
permission from the Chief Counsel. The Respondent’s
Reply Brief, if filed, may only address points of
disagreement with the Appellant’s Reply Brief.

iii.
E.

The FTB has 15 days after receipt of the
Appellant’s Reply Brief in which to file a written
request to file its Reply Brief.

(B)

Upon receipt of the written request, the Chief
Counsel will determine whether additional briefing
is necessary.

(C)

If the FTB files a Reply Brief, the appellant may file
a Supplemental Brief within 30 days of receipt of
the Respondent’s Reply Brief. It may only address
points of disagreement with the Respondent’s Reply
Brief. The filing of the Appellant’s Supplemental
Brief concludes the briefing schedule.

Additional briefing may be requested by the Appeals
Division of the Board.

Right to Request an Oral Hearing16
1.

16

(A)

The appellant must file a written request no later than 30 days from the
conclusion of briefing.

CCR § 5440.
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F.

17

2.

An untimely request may be accepted and acknowledged if the
untimeliness was due to reasonable cause.

3.

If the appellant does not request an oral hearing, or if the appellant does
not respond to a Notice of Hearing, the appeal will be submitted for
decision based upon the written record on file and without an oral hearing.

Pre-Hearing Conference17
1.

The purpose of a pre-hearing conference is to obtain additional facts and
evidence, obtain stipulations of fact, and narrow questions of law, in order
to facilitate a more efficient and productive oral hearing.

2.

A pre-hearing conference may be held only when an oral hearing has been
granted, and after the conclusion of briefing.

3.

The Appeals Division may order a pre-hearing conference in its discretion.

4.

Any party may make a written request for a pre-hearing conference within
15 days of acknowledgement of the request for an oral hearing. The
request may be denied if determined that a pre-hearing conference is likely
to be unproductive.

5.

The Board, at the oral hearing on the appeal, may order that a pre-hearing
conference be held. In that circumstance, the hearing will be postponed
until after the conclusion of the pre-hearing conference.

6.

The Appeals Division will determine the time and location of the prehearing conference. Ordinarily, the conference must be held at the Board’s
headquarters in Sacramento, and may be conducted in person, by
videoconference, by teleconference, or by means of a secure electronic
connection. With good cause and with the approval of the Chief Counsel,
an in-person pre-hearing conference may be held outside of Sacramento.

7.

The Board Proceedings Division will schedule the pre-hearing conference
in accordance with information provided to it by the Appeals Division and
will issue appropriate written notification to all parties at least 15 days
before the date of conference,

8.

An employee of the Appeals Division will conduct the pre-hearing
conference, which should be informal and non-adversarial.

9.

The conference holder will not record, videotape, or transcribe the prehearing conference, but any party may arrange for the pre-hearing
conference to be recorded or transcribed, at its own expense. If a
transcript is made, the transcript must be made available to all participants

CCR § 5443.
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and it will become a public record. Statements made by participants during
the pre-hearing conference are not binding upon the Board.
G.

H.

Timeline Summary
1.

Appeal deadline – must be mailed within 30 days of Notice of Action

2.

Appeal must be perfected no later than 90 days from date of notice to
perfect

3.

Opening brief – submitted no later than 90 days out from scheduled
proceedings

4.

Reply brief – submitted no later than 30 days out from scheduled
proceedings

5.

Supplemental brief – submitted no later than 30 days out from scheduled
proceedings

6.

Written request for Oral Hearing due no later than 30 days after
conclusion of briefing period

7.

Pre-hearing conference can be requested no later than 15 days from date
on which oral hearing was requested
a.

Notice of pre-hearing conference due 15 days before scheduled
conference

b.

Hearing summary due 30 days after hearing

c.

May request a rehearing with Board of Equalization within 30 days
of decision

Hearing Summaries & Decisions
1.

Hearing Summaries18
a.

2.

Decisions
a.

18
19

A “Hearing Summary” is a written document intended to assist the
Board in its consideration and decision of an appeal at an oral
hearing. Hearing Summaries may not be cited as precedent.

A Letter Decision19 is a written decision that contains a short
explanation of the reasons for the Board’s decision on an appeal.
Letter Decisions may not be cited as precedent.

CCR § 5444.
CCR § 5450.
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I.

A Summary Decision20 is a written decision that contains the
findings of fact and conclusions of law that form the basis of the
Board’s decision on an appeal. Summary Decisions may not be
cited as precedent.

c.

A Formal Opinion21 is a written decision that contains the findings
of fact and conclusions of law that form the basis of the Board’s
decision on an appeal and which is intended to set precedent. The
Formal Opinion does not represent or reflect the Board’s decision
on the appeal unless and until it is adopted by the Board.
i.

When the Board orders the Appeals Division to prepare a
Formal Opinion, the Appeals Division will promptly send a
written notice to the parties.

ii.

Any Formal Opinion may be cited as precedent in any
appeal or other proceeding before the Board, unless the
Opinion has been de-published, overruled, or superseded.

Frivolous Appeal Penalty22
1.

J.

b.

It is important to be aware that the Board may impose a penalty on a party
that files a frivolous appeal or one that is maintained for the purpose of
delay.

Finality of Decision & Petitions for Rehearing23
1.

The Board’s decision becomes final 30 days from the date of the decision
unless, within that 30-day period, a party to the appeal files a Petition for
Rehearing.

2.

A Petition for Rehearing is timely if it is mailed within 30 days.
a.

Every Petition for Rehearing must be in writing, must meet the
formatting requirements, and must contain the following:
i.

The name or names of the party or parties filing the Petition
for Rehearing;

ii.

The address and telephone number of each party and, if
applicable, each party’s authorized representative;

20

CCR § 5451.
CCR § 5452.
22
CCR § 5454.
23
CCR § 5460.
21
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iii.

Any portion of the amount at issue conceded by the party;

iv.

The signature of each party or the signature of an
authorized representative made on behalf of each party
filing the Petition for Rehearing; and

v.

All the facts and legal authorities necessary to:

(B)

Identify an accident or surprise that occurred, which
ordinary caution could not have prevented;

(C)

Identify newly discovered, relevant evidence, which
the Filing Party could not have reasonably
discovered and provided prior to the Board’s
decision; or

(D)

Demonstrate there was insufficient evidence to
justify the Board’s decision or the decision is
contrary to law.

A Petition for Rehearing may be rejected if untimely.24

c.

Unless otherwise directed by Board Staff, the Filing Party will not
be permitted to submit any additional briefing after the submission
of a perfected Petition for Rehearing.

d.

A “Decision on Petition for Rehearing” is a written decision that
contains the findings of fact and conclusions of law that form the
basis of the Board’s decision to grant or deny a rehearing, but it
does not represent or reflect the Board’s decision to grant or deny
the rehearing unless and until it is adopted by the Board.
Decisions on Petition for Rehearing may not be cited as
precedent unless the Board adopts the Decision on Petition
for Rehearing as a Formal Opinion.

If the Board grants a single Petition for Rehearing, the following briefing
schedule applies:
a.

24

Identify an irregularity in the Board’s proceedings
that prevented the fair consideration of the appeal;

b.

i.

3.

(A)

The Filing Party may file an Opening Brief within 30 days from
the date on which the Board voted to grant the Petition for
Rehearing.

CCR § 5461.
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4.

X.

25

b.

The Non-Filing Party may file a Reply Brief within 30 days from
the date of acknowledgement of receipt of the Filing Party’s
Opening Brief.

c.

The Filing Party may file a Reply Brief within 30 days from the
date of acknowledgement of receipt of the Non-Filing Party’s
Reply Brief.

d.

The Board may order any alternate briefing schedule that it deems
appropriate.

Timeline Summary for Petitions for Rehearing
a.

Must petition for rehearing within 30 days of decision

b.

If perfection notice sent, party has 30 days to perfect from date of
mailing of notice

c.

If allowed, opening brief due not later than 30 days from grant of
rehearing

d.

Non-filing party’s reply brief due 30 days after receipt of opening
brief

e.

Party’s reply brief due 30 days after receipt of non-party reply
brief

SETTLEMENT PROCESS25
A.

A separate settlement process allows for negotiating tax.

B.

The FTB’s Settlement Bureau is generally responsible for the negotiation of
settlements.

C.

The FTB has authority to settle civil tax matters in dispute as follows:

D.

Approval of settlements by the FTB: The Executive Officer, or the Chief Counsel
of the FTB, if authorized by the Executive Officer, may recommend to the FTB,
itself, a settlement of any civil tax matter in dispute. Any such recommendation
must first be submitted to the Attorney General. Within 30 days following receipt
of a recommendation, the Attorney General is required to review the
recommendation and advice in writing of his or her conclusions as to whether the
recommendation is reasonable from an overall perspective. The members of the
FTB must approve or disapprove the settlement recommendation within 45 days
of the submission of the recommendation to the members. Disapproval must be
made by majority vote of the members of FTB. Any settlement that is not either

RTC § 19442.
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approved or disapproved within 45 days following its submission shall be deemed
approved.
E.

Approval of small case settlements: Revenue and Taxation Code section 19442
also allows the Executive Officer and the Chief Counsel of the FTB, jointly, to
approve the settlement of any civil tax matter in dispute involving a reduction in
tax or penalties, the total of which reduction of tax and penalties does not exceed
eight thousand five hundred dollars ($8,500).26 When such small case settlements
are approved, the Executive Officer is required to notify the members of the FTB.

F.

If the taxpayer wants to enter into settlement process, the taxpayer must submit a
written request, which must include the following information:

G.

1.

Taxpayer’s name and current address;

2.

Representative’s name, current address, fax and telephone number;

3.

Taxpayer’s Social Security number or taxpayer identification number;

4.

Taxable year(s) involved;

5.

Tax amount involved;

6.

Present status of dispute (i.e., protest, appeal, or claim for refund);

7.

Copy of representative’s power of attorney, unless a valid form is already
on file with the FTB;

8.

Good faith settlement offer, including the grounds in support of the offer;

9.

Identification and discussion of all issues in contention, including legal
and factual grounds for the taxpayer’s position; and

10.

A list of f Notice(s) of Proposed Assessment and Claim(s) for Refund for
the years at issue that are not part of the settlement request, including the
present status and amount in question.

A tentative settlements is generally reached in all cases accepted into the
Settlement Bureau within nine months following the acceptance of the taxpayer’s
request for settlement consideration. Tentative settlements become final upon
approval by the FTB, itself, or for small case settlements, the Executive Officer.
Except with the approval of the Chief Counsel, cases in which tentative
settlements have not been reached within the nine-month time frame will be

26

The $8,500 amount applies to all settlements approved on or after January 1, 2007. On
January 1 of each calendar year, this amount will be increased based on the percentage change in
the California Consumer Price Index and rounded to the nearest $100.
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removed from settlement consideration and returned to their pre-settlement status
(i.e., protest, appeal, or claim for refund).27

XI.

XII.

H.

Payment Required: If the tentative settlement requires payment by the taxpayer,
the taxpayer will be required to pay the full settlement amount prior to approval of
the settlement being obtained.

I.

All settlements entered into are final and non-appealable except upon showing of
fraud or misrepresentation of a material fact.

FINAL LEVEL APPEAL - SUPERIOR COURT
A.

If the taxpayer does not prevail before the Board of Equalization, the taxpayer
may file a claim in California Superior Court, but only after paying the tax and
filing a claim for refund.

B.

After the California Superior Court has rendered its decision either the FTB or the
taxpayer may file an appeal on the decision to the California Appellate Court
and/or the California Supreme Court, and ultimately the U.S. Supreme Court.

TAX COLLECTIONS
A.

Recap – Ways to Prevent Collection Actions:





Pay your tax liability
Enter into an Offer in Compromise
Enter into an Installment Agreement
Protest your Proposed Deficiency

B.

Time To Collect: The FTB may not collect any tax liability (including interest
and penalties) after 20 years have elapsed from the date the latest tax liability
becomes due and payable. After the 20-year limitation period the taxpayer's
liability to the state for that liability is abated by reason of lapse of time, any FTB
collection action is terminated, and any funds collected after the end of the
collection period are to be credited and refunded.

C.

Liens: A lien is a legal claim against real or personal property to secure a debt. If
you have a delinquent tax balance, the FTB may record a lien to secure your tax
debt. The lien encumbers your California property, preventing you from
refinancing, selling, or transferring it through escrow. In addition, credit bureaus
monitor public records for recorded liens.

27

See FTB Notice 2007-2 (June 27, 2007), p. 4, for table detailing a specific timeline for
settlement process.
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If the FTB records a notice of state tax lien, you can get it released by
paying the total tax liability (including any penalties and accrued interest)
for the tax years represented by the lien. The FTB will record a certificate
of release no later than 40 days after you pay the liability.

D.

Bank, Wage, or Other Levies: If the FTB takes your property and you believe the
action is improper, you have the right to a hearing. To request a hearing, you
must contact the Taxpayers’ Rights Advocate within 30 days after seizer of your
property. At the hearing, you should provide information that demonstrates the
need to change or withdraw the levy or stop the sale of your property. If the FTB
seizes your bank account in error, and you did not contribute to that error, the
FTB may reimburse you for related bank charges. You must file your
reimbursement claim within 90 days of the levy.

E.

Cost Recovery Fees may include a filing enforcement fee, collection fee, lien fee,
federal treasury offset fee, and fees to cover the cost of seizing and selling
property.
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