Mediation and Settlement ________

Clichés that apply to negotiation and

settlement

By Guy O. Kornblum

ou don’t have to go to the law
i books to find the basic principles
which apply to negotiation and
settlement. In fact, these basic principles
may be ones you learned growing up, and
possibly used before you ever entered law
school. They are from clichés' that we
all have heard and probably used in our
personal lives, but do they apply to our
waork as trial lawyers and litigators? Here
are some T apply regularly:

1. You can’t get blood out of a
turnip

Or, alternatively, “you can’t get blood
from a stone.” In other words, you can’t
get something from someone who doesn’t
have it. The proverb has been traced back
to G. Torriano’s “Common Place of Ital-
ian Proverbs.” First attested in the United
States in the “Letters from William Cob—
bett to Edward Thornton.” 7

The application to the negotiation and

mediation process is that you have tthw,e’ |
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a flush target as a defendant, either because
there is insurance coverage or assets that
are reachable through a collection effort.
This is the third part of the three legged
stool analogy of selection of lawsuits: li-
ability, damages and collection!

2. You catch more flies with honey
than with vinegar

“The proverb has been traced back to G.
Torriano’s ‘Common Place of Italian Prov-
erbs.” It first appeared in the United States
in Benjamin Franklin’s ‘Poor Richard’s
Almanac’in 1744, and is found in varying
forms....”™

The importance of this one is that diplo-
magcy is critical to successfully negotiating
aresolution in a lawsuit. Some might thinl
that the vigorous advocate who attacks like
a pit bull will get their way. In my experi-
ence, that does not work in mediation, or
maybe even in litigating a case. The most
successful lawyers at negotiation base their
“power” in negotiating on a high degree
of knowledge about their case and the ap-
plicable law and facts, as well as personal
skills of persuasion. Those who bang the
table or conduct themselves like attack
dogs gain little respect, The diplomatic
negotiator gets others to listen, believe and
reach agreements, Leave the vinegar bottle
at homs, and take your biggest honey jar
to the negotiation table.

3. It ain’t over ‘il the fat lady sings

The meaning: Nothing is itreversible until
the final act is played out,

“Just to get this out of the way before
we start: is it ‘2, #ll or unt:l? You can find
all of these in print:

It ain’t over ‘til the fat lady sings
It ain’t over till the fai lady sings
It ain’t over until the fat lady sings

“You might even find versions with isn’z
instead of air’t. Grammarians argue about
‘i and #il; T'm opting here for fifl. Okay;
so who was the fat Iady? If we knew that,
the origin of this phrase would be easy to
determine. Unfortunately, we don™, so a
little more effort is going to be required.
The two areas of endeavor that this expres-
sion is most often associated with are the
unusual bedfellows, German opera and
American sport.

“The musical connection is with the
familiar operatic role of Brunnhilde in
Richard Wagner’s Gotterdimmerung, the
last of the immensely long, four-opera
Ring Cycle. Brunnhilde is usually depicted
as awell-upholstered lady who appears for
aten minute solo to conclude proceedings.
‘When the fat lady sings’ is a reasonable
answer to the guestion “when will it be
over?’—which must have been asked many
times during Ring Cycle performances,
lasting as they do upwards of 14 hours.
Apart from the apparent suitability of
Brunnhilde as the original *fat lady’ there’s
nothing to associate this 20th Century
phrase with Wagner’s opera.

“All the early printed references to the
phrase come from US sports. Some pundits
have suggested that the phrase was coined
by the celebrated baseball player and
manager, Yogi Berra, while others favor
the US sports commentator, Dan Cook.
Berra’s fracturing of the English language
was on a par with that of the film producer
Sam Goldwyn but, like those of Goldwyn,
many of the phrases said to have been
coined by him probably weren’t. Along
with ‘It’s déja vu all over again’ and ‘The
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fiture isn’t what it used to be,” Berra is
said to have originated ‘The gamse isn’t
over till it’s over.” All of these are what
serious quotationg dictionaries politely
describe as ‘attributed to’ Berra, although
he certainly did say “You can observe a
lot by watching,” at a press conference in
1963. In any case, ‘the game isn’t over till
it’s over’ isn’t quite what we are looking
for, missing as it is the obligatory fat lady.
“Dan Cook made a closer stab with ‘the
opera ain’t over till the fat lady sings’ina
televised basketball commentary in 1978.
Cook was preceded however by US sports
presenter Ralph Carpenter, in a broadcast,
reported in The Dallas Morning News,
March 1976: Bill Morgan (Southwes!
Conference Information Director): ‘Hey,
Ralph, this ... is going to be a tight one after
all.” Ralph Carpenter (Texas Tech Sporis
Information Direcior): ‘Right. The opeta
ain’t over until the fat lady sings.’
“Another US sporting theory is that the
fat lady was the singer Kate Smith, who
was best known for her renditions of ‘God
Bless America.’ The Philadelphia Flyers
hockey team played her recording of the
song before a game in December 1969.
The team won and they began playing it
frequently as a good luck token. Smith
later sang live at Flyer’s games and they
had a long run of good results in games
where the song was used. Sadly, Ms. Smith
sang before games, not at the end. If the
phrase were “It ain’t started uniil the fat
lady sings,” her claim would bave some
“validity.
“Whilst printed examples of the expres-
sion haven’t been found that date from
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before 1976, there are numerous residents
of the southern states of the USA who
claim to have known the phrase throughout
their lives, as far back as the early 20th
century, ‘It ain’t over till the fat lady sings
the blues’ and *Church ain’t out till the
fat lady sings’ are colloquial versions that
have been reporied; the second example
was listed in Southern Words and Sayings,
by Fabia Rue and Charles Rayford Smith
in 1976.

“Carpenter’s and Cook’s broadeasts did
popularize the expression, which became
commeonplace in the late 1970s, but it
appears that we are more likely to have
found the first of the mysterious fat ladies
in a church in the Deep South than on the
opera stage or in a sports stadium.™

Here the application of this phrase to
negotiation and mediation is consistent
with the meaning set forth above. As
fong as folks are talking to each other
about resolution, there is hope. Thus it is
critical in negotiations to keep the dialogue
ongoing. 1 recently was involved with a
co-counsel whom I reluctantly let lead the
negotiations in one of our cases. Instead
of following this principle of continuing
to communicale, he consistently dropped
the ball and insisted that it was the other
side that should call. The dialogue was
inconsistent and often nonexistent, and
ke took no advantage of the momentum
that built up from time to time in the di-
rect negotiations, The case took forever to
resolve (several months), when it shounld
have been resolved in a several days of
talls, and it took a mediation and more
legal fees to finally get it done.

‘ ] Mar';a Bell

Communication in settlement is the key.
Trying to settle cases is no longer viewed
as a sign of weakness. Make the overture
of “Let’s talk.” Then keep the talking go-
ing until the case is resolved or each side
says, “I have given you my last, best and
final offer,” and you know with certainty
that the case cannot settle.

4. Know when to hold ‘em, and
know when to fold ‘em

This is an expression that emanates from
the Kenny Rogers song, “The Gambler.”
Tt refers, of course, to the skill that a suec-
cessful poler player has in knowing when
to stay in, or drop out of, 2 hand. We use it
in all kinds of business and personal situa-
tions to describe the decision to stay in the
baitle or drop out and fight another day.

The words go:

You got to know when to hold ‘em;

" know when to fold ‘em,
Know when to walk away; know when
e run.

You never count your money when

you’te sittin’ at the table.

There’ll be time enough for countin’

when the dealin’s done.

No doubi this refers to the skill of know-
ing when the right deal is on the table
and making the judgment of settlement
vs. trial. :

This is a skill which all of us wish we
could develop, i.e., having a perfect sense
about how a case will end up when it
is tried, appealed and the final gavel is
dropped and judgment entered. While none
of us has the crystal ball to use in advising
our clients, we use our education, experi-
ence and skills to provide our clients with
our best judgment of whether a settlement
opporiunity provides the preferred result
rather than going to trial. The uncertainty
of the future and the eventual decision
making process emphasizes the need to
make a concerted effort to settle.

5. Here today, gone tomorrow

“This phrase was coined by Aphra Behn

(1640-1689) who Virginia Woolf, in ‘A -

Room of One’s Own,’ canonized ‘as the
first professional English woman writer.”
From ‘More Than A Woman: A few of our
favorite unsung heroines,” Page 62-63,
B*tch - feminist response to pop culture,
Tssue No. 35, Spring 2007,
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*Wikipedia also cites Virgina Woolf
in stating this “fact’ (she doesn’t say it as
quoted however, ifthat’s what those quote
marks mean ...).”

The point for us here is that negotiations
can get cold and parties can back offif the
negotiations seem to be going nowhere,
or there is no ongoing communication.
Keep talking; try to resolve terms as you
proceed. The more you can agree upon as
you proceed, the greater the chance there
will be success at the end of the discus-
sions. So an offer on the table needs to be
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answered with an acceptance, counter or

- gome additional basis for discussion.

6. A bird in the hand is worth two
in the bush

“This proverb refers back to medieval fal-
conry where a bird in the hand (the falcon)
was a valuable asset and certainly worth
more than two in the bush (the prey). The
first citation of the expression in print in
its currently used form is found in John
Ray’s 4 Hand-book of Proverbs, 1670,

which he lists it as: ‘A falso ‘one’] bird in
the hand is worth two in the bush.’ By how
much the phrase predates Ray’s publishing
isn’t clear, as variants of it were known for
centuries before 1670. The earliest English
version of the proverb is from the Bible and
was translated into English in Wycliffe’s
version in 1382, although Latin texts have
it from the 13th century: Ecclesiastes IX
— *Aliving dog is better than a dead lion,”

“Alternatives that explicitly mention -
birds in hand come later. The earliest of |
those is in Hugh Rhodes’ The Boke of
Nurture or Schoole of Good Maners, circa
1530: “A byrd in hand — is worth ten flye
at large.’

“John Heywood, the 16th century collec-
tor of proverbs, recorded another version in
his ambitiously titled 4 dialogue conteinyng
the nomber in effect of all the prouerbes
in the Englishe tongue, 1546: ‘Better one
byrde in hande than ten in the wood.’

“The Bird in Hand was adopted as a
pub name in England in the Middle Ages
and many of these still survive. The term
bird in hand must have been known in the
USA by 1734, as that is the date when a
small town in Penngylvania was founded
with that name,”®

A deal done in negotiations means fi-
nality, certainty, and conclusion, rather
than no closure, uncertainty and no reso-
lution. You have to consider the impact
that money or accepted terms have on the
firture, Your clients can now put their life
back together as best possible, recovery
can begin, and the drain of litigation is
over. What a relief for most people! W

cli-ché also cliche

1. A trite or overused expression or idea.
Synonyms. cliché, bromide, commonplace,
platitude, truisn. These nouns denote an
expression or idea that has lost iis originality
or force through overuse.
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