The Basics of Asylum Law

How do we support our clients in finding safety in the United States?




Oasis Legal Services: what we do

e .

Permanent Residency (Green Card)

Naturalization (Citizenship)

We support LGBTQ+ immigrants with social services
navigation to stabilize their mental health. This results
in overall better outcomes for their immigration cases
(and overall improvement of their quality of life). We
provide tailored referrals, updated resource guides,
and support to our high-acuity clients experiencing
homelessness, domestic violence, and other crises.




Oasis Legal Services: our clients

o Since 2017, we have directly represented over 2,700 LGBTQ+ individuals from 68 different
countries

0 566 have won asylum

0 1,000 remain stuck in the asylum backlog, with some of our clients waiting over 8 years for their
asylum interview

0 Over 60% of our clients are non-English speakers.

0 Out of the 322 new clients we represented in 2023:
0 11% identify as trans or nonbinary

0 93% are Latine
o 88% live at 200% or below the Federal Poverty Level
o 1in 5 are living with HIV



. Jurisdiction

Elements of an asylum claim
Bars to asylum

Key evidence to include

How credibility is determined

Hypos



.

Affirmative vs.
Defensive Asylum

Affirmative:

* Not in deportation proceedings; applying
to be safe from future deportation

* USCIS is the adjudicator; asylum interview

Defensive:

* In deportation proceedings; shield from
imminent deportation

* EOIR is the adjudicator; asylum merits
hearing




Definition of a Refugee

A refugee is any person who is outside any country of such
person’s nationality ... and who is unable or unwilling to
return to and is unable or unwilling to avail himself or
herself of the protection of that country because of
persecution or a well-founded fear of persecution on
account of race, religion, nationality, membership in a
particular social group, or political opinion. INA §
101(a)(42)(A); see also 8 CFR § 208.13 (establishing
eligibility for asylum,.



Elements

1. Harm that rises to the 3. Protected grounds

: . race,
level of persecution ; -
i, religion,
i, nationality,
iv. political opinion, or
v. particular social group

2. Onaccount of ("nexus")

3. By the government OR by non-
government actors that the
government is unable or
unwilling to control

PLUS Discretion of the adjudicator



Past or Future

Asylum protection c nted based on harm in the JEN
AND/OR harm in the :

Past Persecution™

- *QGives rise to a legal presumption of future persecution, but can be rebutted by
government showing of reasonable internal relocation or changed circumstances

Well-founded fear of future persecution
- Subjective fear
- Objective fear



Persecution

What kind of harm rises to the level of persecution?

- Poverty, harassment, and/or discrimination are generally not enough
However, “substantial economic deprivation” can be persecution:
Sharma v. Garland, 9 F.4th 1052, 1062 (9th Cir. 2021)
- Physical harm consistently sufficient: repeated or severe beatings, rape, detention

Kaur v. Wilkinson, 986 F.3d 1216 (9th Cir. 2021) (attempted gang rape rises to
the level of persecution)

- Threats may rise to the level of persecution if severe enough and imminent
- Child’s perspective

Hernandez-Ortiz v. Gonzales, 496 F.3d 1042, 1045 (9th Cir. 2007)
- Cumulative effect
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Protected Grounds: Race, Religion,
Nationality

- Race:
- broadly defined

- Religion:
- may overlap with political opinion (Falun Gong/Tibetans) or ethnicity
(Jews/Tibetans)

- Nationality
- not just citizenship
- may be ethnic or linguistic group
- may overlap with race



Political Opinion

- Broader than you might think

- Actual v. Imputed
- actual — a belief someone actually holds
- E.g. “l campaigned for the opposition because | believe in equal rights for
people living with HIV”
- imputed - an opinion that the persecutor believes the applicant to
have, regardless of the applicant’s actual opinion or lack of opinion

- E.g. “The soldiers accused me of organizing the farmworker protest, even
though | had not been involved just because | am friends with the people
who were involved.”



What is a Particular Social Group (PSG)?

The BIA’s three factors that make a particular social group cognizable:

1. Immutable or fundamental characteristic: members of the group cannot change or should not be
required to change because the characteristic is fundamental to their individual identities or
consciences

Matter of Acosta, 19 1&N Dec. 211 (BIA 1985)

2. Socially distinct: the group is perceived as a group by society and treated distinctly

Matter of W-G-R-, 26 I&N Dec. 208 (BIA 2014); Matter of M-E-V-G-, 26 1&N Dec. 227 (BIA 2014); Matter of
C-A-, 23 1&N Dec. 951 (BIA 2006)

3. Particular: the group is defined in a manner sufficiently distinct that the group would be
recognized, in the society in question, as a discrete class of persons
Matter of W-G-R-; Matter of M-E-V-G-; Matter of S-E-G-, 24 I&N Dec. 579 (BIA 2008)



Common PSGs

LGBTQ+ identities / “Sexual minorities”
- E.g. “Mexican lesbian women”; "Transgender men from lran”
Child abuse and Domestic Violence

- E.g. “Chinese daughters children viewed as property by virtue of their position within a
domestic relationship” Hui v. Holder, 769 F.3d 984 (8th Cir. 2014)

- E.g. “Married women in Guatemala who are unable to leave their relationship” Matter of A-R-
C-G-, 26 I&N Dec. 288 (BIA 2014)

Family
- E.g. “Family members of Juan Sandoval” Matter of L-E-A-, 27 1&N Dec. 40 (BIA 2017)
- But see Matter of M-R-M-S-, 28 I1&N Dec. 757 (BIA 2023)
Gang-related
- E.g. “persons taking concrete steps to oppose gang membership and gang authority”
- E.g. ”individuals who testify against gang members;”
- E.g. “Guatemalan women viewed as property of the X gang”



PSGs related to HIV status

o “Person with AIDS”

o Memorandum from David A. Martin, INS Office of General Counsel (Feb. 16,
1996)

o “People from X country who are HIV-positive”
o Mananiv. Filip, 552 F.3d 894 (8% Cir. 2009)

e “HIV+ people who are imputed to be LGBTQ+ based on their HIV status”

o Jean-Pierre v. Attorney General of the U.S., 192 Fed.Appx. 92 (3d Cir. 2006)
(unpublished)



Nexus

Harm must be “on account of” the protected ground:

= Protected ground serves as “one central reason” for the harm
Parussimova v. Mukasey, 555 F.3d 734, 740 (9th Cir. 2008)

= Generalized violence or random crime not enough but mixed motives are okay

Rodriguez Tornes v. Garland, 993 F.3d 743 (9th Cir. 2021) (existence of interpersonal reasons
alongside a protected reason do not negate nexus)

*Content warning for next slide*
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How to Prove Nexus

Direct Evidence

e Doctor: “You must be sterilized because you are HIV+.”
eCo-worker: “People with HIV are not allowed in our community, if | see you again | will kill you.”
Indirect Evidence

*“My neighbor always made comments to his friends that all Fay people have HIV and deserve to
die. In May 2023, he saw me standing in line at the medical clinic on the day they do HIV testing
anhd a||:>gointmednts. In June 2023, he cornered me in an ally and beat me. He said | was getting
what | deserved.”

e “When my father found my medical records showing that | am HIV+, he said he didn’t want any
faggots in his house and beat me and then kicked me out of the house.”

*“I marched down the street with my sign saying that people living with HIV have rights too and
then the police came up and started beating me.”



Government Failure to Protect

Must show that persecutor is:

_l Government official

° Internal relocation is then presumed unreasonable. 8 C.F.R. §
208.13(b)(3)(ii)

_l Private actor whom the government is unable or unwilling to control

° Reporting harm to officials not required but must provide supporting
evidence of government u/u (testimony, country conditions, etc.)

Bringas-Rodriquez, 850 F.3d 1051, 1062 (9th Cir. 2017)
Rahimzadeh v. Holder, 613 F.3d 916, 920 (9th Cir. 2010)

°  Beware of potentially undermining evidence
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Key cites for asylum based on HIV status

Matter of Toboso-Alfonso, 20 I1&N Dec. 819 (BIA 1994): established sexual orientation as
“membership in a particular social group” and paved the way for asylum based on sexual
orientation

Memorandum from David A. Martin, INS Office of General Counsel (Feb. 16, 1996): “In certain
circumstances ... persons with HIV or AIDS may constitute a particular social group under refugee
law.”

Karouni v. Gonzales, 399 F.3d 1163 (9th Cir. 2005): confirmed that HIV status is recognized as a
particular social group under U.S. asylum law

Boer-Sedano v. Gonzales, 418 F.3d 1082 (9th Cir. 2005): holding that a gay Mexican man with
AIDS who was sexually and physically abused by a Mexican police officer was statutorily eligible
for asylum



http://www.justice.gov/eoir/vll/intdec/vol20/3222.pdf
http://www.justice.gov/eoir/vll/intdec/vol20/3222.pdf
https://immigrationequality.org/wp-content/uploads/2022/01/HIV-asylum-memo.pdf
http://immigrationequality.org/wp-content/uploads/2011/05/Boer-Sedano.pdf
http://immigrationequality.org/wp-content/uploads/2011/05/Boer-Sedano.pdf

How to Establish Eligibility for Asylum - Recap
of a well founded fear of future persecution

°  Government burden to rebut by preponderance of evidence by showing either:

°  Changed circumstances
° Reasonable Internal Relocation

Well-founded future persecution

Even where the presumption of future fear HAS BEEN rebutted BaWeRWEINSR (o Xe [Nl d[o W EIaZ N[V ]11!

grant:
1. Humanitarian Asylum: Other serious harm
o Past persecution + other serious harm upon return (no nexus requirement for harm)

° E.g. harm from criminals/gangs with no nexus; medical/health harm

2. Humanitarian Asylum: Severe past harm
Compelling reasons for not returning based on the severity of past harm; past harm must have been

“severe and atrocious” Matter oi Chen| 20 I1&N Dec. 16 ‘BIA 1989|



Bars to Applying for Asylum™

- Denial of previous asylum application - INA § 208(a)(2)(C)
- Safe third country agreements - INA § 208(a)(2)(A)

- One-year filing deadline - INA § 208(a)(2)(B)
“» Two exceptions:
1. Extraordinary circumstances + reasonable time
Mental disability (trauma related diagnosis) can be an extraordinary circumstance
2. Changed circumstances + reasonable time

©  HIV diagnosis can be a changed circumstance

* Applicant can still be eligible for withholding of removal and CAT relief



Bars to a Grant of Asylum

1. Firm resettlement 4. Engagingin “terrorist activity”
(including providing “material

support” to a “terrorist
organization”)
*  Even de minimis support (food,

1. Persecution of others

1. Criminal bars: shelter, extortion payments) and even
¢ Conviction of "particularly serious” support provided under duress
crime (includes statutorily
enumerated “aggravated felonies”) 5. Threat to national security

* Serious nonpolitical crime
committed outside of the United
States (no conviction required)



Circumvention of Lawful Pathways
(Biden’s 1st Asylum Ban)

Effectri]ve 11:59 pm on May 11, 2023 and covers entries to the U.S. for a period of 24
months

Applies to all non-Mexican adults and families seeking asylum at the southern border
and all maritime arrivals in the same region

Creates a presumption that the applicant is ineligible for asylum unless they (or a
spouse or child with whom they are traveling) meet an exception:

Unaccompanied child at the time of entrP/.

Approved Parole* (Cuba, Haiti, Venezuela, Nicaragua)

Presented at a port of entry (“I50E”) with an apgointment (ex: CBP One app) *
Presented at a POE without an appointment it CBP One app not available "due
to language barrier, illiteracy, significant technical failure, or other ongoing and
serious obstacle.”*

o Slopgh;E asylum in a transit country and received a final decision denying their
claim.

* also applies if the applicant was traveling with a family member who met the
exception, even if the applicant themselves did not

O O O O



Securing the Border
(Biden’s 2nd Asylum Ban)

Ban in effect when the Department of Homeland Security (DHS) has determined there to
be an average of more than 2,500 people entering between ports of entry per day over a
seven day period.

The ban has been in effect since of June 5, 2024 12:05 am EDT, and will end only after
the 7-consecutive-calendar-day average of encounters between the ports of entry falls
below 1,500 encounters per day for 28 consecutive calendar days (so never....).

When ban is in place, any person who crosses the Southern border is presumed ineligible
for asylum unless 1) they were previously granted parole, 2) have made a CBP One
appointment, or 3) they are an unaccompanied child. Mexican nationals ARE included in
this newest rule.



Rebuttal
factors

Exceptionally Compelling Circumstances

Rule identifies three per se exceptionally compelling circumstances that
can be raised throughout proceedings; not an exhaustive list!

Having previously

. Imminent and experienced a
Acute medical P

emergency

extreme threat to severe form of
life or safety trafficking in
persons




Evidence

Real ID Act (2005)
- Credible testimony

- Corroborating evidence: witness affidavits, medical records, police
reports, etc.

Declaration

Country conditions

Expert witness



Credibility

Credibility determination is based on the “totality of circumstances, and all
relevant factors.” Shrestha v. Holder, 590 F.3d 1034, 1048 (Sth Cir. 2010)

Relevant factors include (non-exhaustive list):
» Consistency between and within statements, testimony, and evidence
*  Demeanor, candor, or responsiveness of the applicant or witness
» The inherent plausibility of the applicant or witness's account

*Does not matter whether an inconsistency, inaccuracy, or falsehood goes to
the heart of the applicant's claim


https://casetext.com/case/shrestha-v-holder#p1039

Asylum Cheat Sheet

Eligibility

1. Harm?

2. Protected Ground?

3. Evidence the harm was due to the protected ground?
4. What did the government do?

Bars

1. Any bars?
2. Any exceptions?

Discretion
1. Any negative discretionary factors? How to mitigate them?



HYPOS

*Content warning for next several slides*




HYPOS

Remi was 19, married, the mother of a toddler and pregnant with her second child, when she was arrested by
Chinese officials. She was apprehended in the village square wearing her traditional Tibetan clothing on July
6th, the birthday of the Dalai Lama. She was held in custody for one week. During that time officials
interrogated her, put her finger in a clamp, and she felt painful contractions. When she was released, a Han
Chinese man spit on her as she walked out of the police station.




HYPOS

Danilo is an indigenous gay man from Guatemala. He grew up in a small mountain community. Kids
made fun of him in school, called him a girl, and took his things. Danilo’s father often hit him with a
belt, cords, or farm tools. His cousin raped him when Danilo was between the ages of 10-12. At 16 he
left home and travelled to the coast to work in the fields. At 20 he was diagnosed with HIV. Danilo
often went from place to place because he would get tired of not finding work of if he did find work,
being harassed at work.

Danilo entered the US in 2018. Danilo came to the Oasis office in October 2024, after being referred
by the medical clinic where he has been treatment and support for being HIV+. He never knew about
asylum before coming to Oasis.



Questions?

Becca.holt@oasislegalservices.org
Rachel.kafele@oasislegalservices.org

For resources for LGBTQ+ immigrants
visit www.oasislegalservices.org

To request case assistance:
www.oasislegalservices.org/legal-advocate
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