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Allison Pruitt (SBN 320288)

AIDS Legal Referral Panel

1663 Mission St., Ste. 500

San Francisco, CA 94103
Telephone: (415) 701.1200, ext. 305
Facsimile: (415) 701.1400
allison@alrp.org

Attornei for Defendant

SUPERIOR COURT OF THE STATE OF CALIFORNIA
CITY AND COUNTY OF SAN FRANCISCO
LIMITED CIVIL JURISDICTION

I | C- o oo

DEFENDANT’S SUPPLEMENTAL BRIEF
Plaintiff, ON THE ISSUE OF REASONABLE
ACCOMMODATION

V8.

I
Date: June 8, 2021

Defendant Time: 9:00 a.m.
Denpt.: 608

Defendant_ submits this Supplemental Brief to the court in consideration of

his reasonable accommodation defense in the above captioned case.

I INTRODUCTION

Defendant _ is a long-term elderly tenant who has lived in his rent-controlled
apartment for twenty-eight (28) years. He is HIV positive and has multiple disabilities. Plaintiff, .
_ LLC, seeks to evict_ based on allegations of nuisance.

_ asserts that plaintiff has failed to reasonably accommodate his disability in
violation of state and federal fair housing law. This failure to reasonably accommodate provides an
absolute defense to this eviction, and Plaintiff is therefore barred from recovering possession of the
subject premises. possession of the subject premises.
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II. STATEMENT OF FACTS

_ is a 75-year-old gay man living with multiple severe health conditions
including but not limited to: HIV, stage III kidney disease, insomnia, neuropathy, high blood
pressure, and high cholesterol. He also has mental and emotional disabilities that substantially limit
one or more of his major life activities, including but not limited to severe depression.

_ has struggled with depression and insomnia for years. Diagnosed with HIV in
the 1980s, he is a long-term survivor living with the myriad of mental and emotional conditions
referred to as “AIDS Survivor Syndrome.” These conditions have been exacerbated first by what
he describes as relentless noise from his downstairs neighbor, and more recently by the COVID-19
pandemic and resulting isolation. Having lived in San Francisco throughout the height of the AIDS
epidemic, _ found himself reliving that trauma as the City struggled to contain another
deadly virus. Moreover, due to his age and health conditions, _ is at a heightened risk of
serious complications including death if he were to contract COVID-19. As a result, he spent the
last fifteen months living in fear and seclusion.

_ took possession of the subject premises pursuant to a written lease in 1993, and
the current rent for the subject premises is $951.98. He has lived peacefully in the subject premises
without incident for the past twenty-eight years. Plaintiff allegedly posted a copy of the Notice
upon which this case is based on the door of the subject premises on or around April 23, 2021.
Therein, Plaintiff alleges that- created or permitted the existence of a nuisance:

e from July 2018 to April 2021 by repeatedly accusing a neighboring tenant of excessive

noise and requesting management help enforce his right to quiet enjoyment; and

e on April 16, 2021, by allegedly loudly knocking on said tenant’s door resulting in one

of the pieces in the glass door breaking, accusing her of making noise, and threatening
to bomb the building.
_ adamantly denies ever threatening to bomb the building, and believes any statements
he allegedly made may have been misunderstood due to his accent. The building containing the
subject premises is old, and _ explains that the glass pane fell out and broke when he

knocked on the door; he did not punch the door or the glass. Police responded to the incident but
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did not arrest _ Instead, he was taken directly to the emergency room and treated in
connection with a major depressive disorder episode.

After April 16, 2021, _ immediately followed up with his care providers to seek
mental and emotional health treatment. He started a new medication, has met with or spoken to
multiple specialists, and is actively seeking ongoing case management and therapy to help him
cope with these conditions. Due to his limited income and multiple exacerbating health conditions,
_ has limited options for affordable mental health care. The pandemic has strained the
mental health care system, further complicating this process. However, _ has
demonstrated both a willingness and an eagerness to engage in appropriate care.

On May 14, 2021, _ attorney, Allison Pruitt, made a request for reasonable
accommodation in housing on his behalf to Plaintiff’s attorney, Daniel Bornstein, requesting that
Plaintiff halt eviction proceedings. _ has since sought and received treatment to address
the disability related behavior alleged in the Notice. Eviction would likely result in homelessness
and would exacerbate his recovery and maintenance of his physical and mental health. _
will provide detailed testimony regarding his disabilities and medical treatment and how disruption
of his treatment will impair his stability and recovery.

In a letter dated May 18, 2021, Plaintiff denied the request but claimed they would take .
- disability into consideration and participate in an interactive dialogue prior to trail. On
May 20, 2021, _ attorney provided verification of his disability and need for the
requested accommodation to Plaintiff via their attorney and again requested an update as to how
Plaintiff intended to accommodate _ disability. _ provided further
verification of his efforts to engage in mental health treatment, via letter to Plaintiff’s counsel on
June 10, 2021.

To date, Plaintiff has consistently refused to accommodate _ and insists that he
must vacate his home, while offering “additional time to transition into a new home.” As explained
below, this “offer” falls far short of the landlord’s legal obligation to accommodate _,
and is nothing more than a restatement of the landlord’s intent to force a long-term, disabled tenant

out of his home without regard to his disabilities.
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In its timely Answer to Plaintiff’s Unlawful Detainer action, Defendant asserts as a
complete affirmative defense “Plaintiff is arbitrarily discriminating against Defendant based on his
status as a person with disabilities. Defendant has disabilities that substantially limit one or more
of his major life activity[sic] and Plaintiff has failed to make reasonable accommodations for
Defendant’s disabilities.” The Court has requested as part of the parties’ pre-trial briefing to

specifically address the issue of accommodation.

III. AUTHORITY

The California Fair Employment and Housing Act (Cal. Gov’t Code § 12955 et seq.;
“FEHA”) and California Code of Regulations (Cal. Code Regs., tit. 2, § 12176 et seq.; “CCR”)
provide the statutory and regulatory framework governing Mr. Leroux’s reasonable
accommodation in housing defense. FEHA protects individuals with mental and physical
disabilities from discrimination on the basis of their disabilities. This protection includes the right
to reasonable accommodations necessary for disabled to tenants have equal opportunity to use or
enjoy a dwelling. The CCR clearly states that landlords must accommodate tenants even where
they allegedly present a direct threat, if an accommodation can be made to eliminate or minimize
the threat.

As it is well-established that FEHA is modeled after, and indeed almost identical to the
Federal Housing Amendments Act (42 U.S.C. § 3604; “FHAA”), we can also look to federal
statute and case law for guidance. (McAllister v. Essex Property Trust (C.D. Cal. 2007) 504
F.Supp.2d 903, 910-11; Auburn Woods I Homeowners Ass’n v. Fair Emp. and Hsg. Comm’n

(2004) 121 Cal.App.4th 1578, 1591.)

A. Fair Housing L.aw Generally

California’s FEHA prohibits housing discrimination against people with disabilities. (Cal.
Gov’t Code § 12955.) Disability is defined in relevant part as “any mental or psychological
disorder or condition [...] that limits a major life activity,” that is, “makes the achievement of the

major life activity difficult.” (Cal. Gov’t Code § 12926(j).) Under FEHA, ‘major life activities’
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shall be broadly construed, and shall include physical, mental, and social activities and working.”
(Id.) Notably, the California definition of disability is actually broader than the federal standard
under the FHAA, which defines disability as a condition that “physical or mental impairment that
substantially limits one or more major life activities. (42 U.S.C. § 3604 (emphasis added).)
Among the discriminatory practices that are prohibited under these laws is: failure to provide
reasonable accommodations when necessary to afford a disabled tenant equal opportunity to use

and enjoy the dwelling. (Cal Gov’t Code § 12927(c).)

B. Reasonable Accommodations

1. Defined

Under federal and California law, housing providers must make necessary, reasonable
accommodations for tenants with disabilities. Indeed, discrimination under FEHA includes not
only specific acts by a landlord that overtly deny equal treatment, but also omissions by a landlord
in failing to provide reasonable accommodations to tenants with disabilities. (Cal. Gov’t Code
§12927(c)(1).) An accommodation is defined as a change or exception to a rule, policy, practice, or
procedure, which is necessary to afford a tenant with disabilities equal opportunity to use or enjoy
the dwelling. (Cal. Gov’t Code § 12927(c)(1).) The purpose of FEHA, and fair housing laws more
generally, is to level the playing field for disabled tenants, who face additional obstacles to stable
housing while also being the most directly impacted by homelessness.

An accommodation is reasonable, and therefore must be allowed, unless: (1) it would
fundamentally alter the nature of the services provided, or (2) would result in undue financial or
administrative burden. (Cal. Code Regs., tit. 2 § 12179; see also, Douglas v. Kriegsfeld Corp.
(D.C. 2005) 884 A.2d 1109, 1120; Hernandez v. Golf Course Ests. Home Owners Ass'n, (D. Or.
2020) 454 F.Supp.3d 1029, 1037; and Joint Statement of the Department of Housing and Urban
Development and the Department of Justice, Reasonable Accommodation Under the Fair Housing

Act, at 7-8 (May 17, 2004), available at www.justice.gov/about/hce/joing statement ra.pdf,

hereinafter “Joint Statement,” attached hereto as “Exhibit A”.) The question is whether the
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accommodation “is both efficacious and proportional to the costs to implement it.” (Hernandez,

4504 F.Supp.3d at 1037.)

2. Interactive Process

After receiving an accommodation request, a housing provider must meaningfully
participate in an interactive process. (Cal. Code Regs., tit. 2, § 12177(a); see also, Auburn Woods I
Homeowners Ass’n, 121 Cal.App.4th at 1598). If a landlord is skeptical of a tenant’s alleged
disability or the landlord’s ability to provide an accommodation, it is incumbent upon the landlord
to request documentation or open a dialogue. (Cal. Code Regs., tit. 2 § 12177(b); see also, Auburn
Woods I Homeowners Ass’n, 121 Cal. App. 4th at 1598.) The landlord may not ignore the request,
nor may they respond with an outright denial that is not supported by substantial and reliable
evidence that meets the legal standard, as set forth below. (Cal. Code Regs., tit. 2 § 12177(c)).
Further, a landlord may not insist upon an alternative accommodation if the one requested by the
tenant is necessary and reasonable; it is the disabled tenant, and not the landlord, who is best

positioned to know what they need. (/d.)

3. Direct Threats

Under FEHA, there is an exemption from certain fair housing protections where the
tenancy constitutes a direct threat to the health and safety of others, or would result in substantial
physical damage to the property of others. (Cal. Code Regs., tit. 2 § 12179; see also, 42 U.S.C. §
3604(1)(9).) However, this exemption is limited, and does not give a landlord carte blanche to
disregard the reasonable accommodation requirement in the context of evicting a tenant for alleged
nuisance behavior connected with a disability. Rather, a landlord can rely on the direct threat
exemption only where they can show that no reasonable accommodation will eliminate or
acceptably minimize the risk posed by the tenant. (Cal. Code Regs., tit. 2 § 12179(a)(5); see
also, Roe v. Housing Authority (D. Colo. 1995) 909 F.Supp.814, 822-23; Roe v. Sugar River Mills
Assoc. (D.N.H. 1993) 820 F.Supp.636, 640; for further review of reasonable accommodations

under the FHAA in the context of evictions based on nuisance behavior, see Fred Fuchs, Using the
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Reasonable-Accommodation Provision of the Fair Housing Act to Prevent the Eviction of a Tenant
with Disabilities, 41 Clearinghouse REVIEW J. of Poverty L. and Policy (Sep. — Oct. 2007),
attached hereto as “Exhibit B.”) In other words, if it is possible for a landlord to alter its policies so
that a disabled tenant may remain in a unit without subjecting the landlord to an undue burden, the

landlord must make the accommodation and preserve the tenancy.

a. Determining Whether a Threat Exists

The CCR explains that the determination as to whether a tenancy presents a direct threat
must be based on “an individualized assessment that relies on objective evidence” and not “mere
speculation or stereotype about the requested accommodation or a particular disability or
individuals with disabilities in general.” (Cal. Code Regs., tit. 2 § 12179(a)(5)(A).) Moreover, the
assessment cannot be based on unsubstantiated inferences or evidence, and must consider:

(1) The nature, duration, and severity of the risk of a direct threat to the health and
safety of others or of substantial physical damage to the property of others; (ii)
The likelihood that a direct threat to the health or safety of others or substantial
physical damage to the property of others will actually occur; and (iii) Whether
there are any additional or alternative reasonable accommodations that will
eliminate the direct threat to the health or safety of others or substantial physical
damage to the property of others.

(Cal. Code Regs., tit. 2, § 12179(5)(B) [emphasis added].)

The timing of the alleged threatening conduct must also be taken into consideration when
making the individualized assessment. The CCR specifically states that “the evidence must be
sufficiently recent as to be credible.” (Cal. Code Regs., tit. 2 § 12179(a)(5)(B).) Courts have
applied a similar standard in determining whether a direct threat exists under the FHAA. For
example, in Wirtz Realty Corp v. Freund (11l. App. 1999) 721 N.E. 2d 589, 600, the court refused
to consider examples of inappropriate behavior before a subsequent renewal of the tenant’s lease.
There, the court concluded that a landlord’s willingness to extend a lease may serve as evidence

that previous inappropriate actions did not constitute a direct threat to other tenants. (/d.)
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b. Duty to Accommodate

Landlords are still obligated to make reasonable accommodations for disabled tenants that
may pose a direct threat, if such accommodations are likely to eliminate or substantially minimize
the threat. (Cal. Code Regs., tit. 2, § 12179(a)(5).) Indeed, a disabled tenant may be exempt from
reasonable accommodation protections only if the landlord can show that no reasonable
accommodation will eliminate or acceptably minimize the risk posed by the tenant. (Cal. Code
Regs., tit. 2 § 12179(a)(5); see also, Roe, 909 F. Supp. at 822-23; and Roe, 820 F. Supp. at 640.)

As Plaintiff's counsel stated in the June 10, 2021, pre-trial conference, Section 12179 of the
CCR dictates a housing provider’s obligation to provide accommodations, and enumerates the
limited conditions under which a request may be denied:

A requested accommodation may be denied if: (1) The individual on whose behalf

the accommodation was requested is not an individual with a disability; (2) There

is no disability-related need for the requested accommodation (in other words,

there is no nexus between the disability and the requested accommodation); (3)

The requested accommodation would constitute a fundamental alteration of the

services or operations of the person who is asked to provide the accommodation;

(4) The requested accommodation would impose an undue financial and

administrative burden on the person who is asked to provide the accommodation;

or (5) The requested accommodation would constitute a direct threat to the health

or safety of others (i.e. a significant risk of bodily harm) or would cause

substantial physical damage to the property of others, and such risks cannot be

sufficiently mitigated or eliminated by another reasonable accommodation |...];

or (6) If a support animal [...] is requested as a reasonable accommodation, the

request may be denied if it would constitute a direct threat to the health or safety
of others or would cause substantial physical damage to the property of others

[...].
(emphasis added.) But, as evidenced by the text in italics above and contrary to Plaintiff’s
counsel’s assertion, the CCR still requires a landlord to accommodate tenants with disabilities if
the threat can be mitigated or eliminated.

Courts interpreting the FHAA and CCR have routinely confirmed that a landlord claiming
a direct threat exemption must show, based on relevant and reliable evidence, that no reasonable
accommodation can mitigate or eliminate the risk posed by the tenancy. For example, In Roe v.
Housing Authority, the tenant suffered from a severe manic-depressive disorder as well as a
hearing impairment. (Roe, 909 F.Supp. 814.) The landlord sought to evict the tenant for several

incidents of abusive and threatening behavior, including one incident in which the tenant allegedly
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struck and injured another resident. (/d at 816-17.) In Roe v. Sugar Mills Associates, the tenant was
convicted of criminal disorderly conduct for harassing and threatening other residents, including an
elderly neighbor, with physical violence. (Roe, 820 F. Supp. 636). Both cases involved allegations
of physical assault, and the courts still held that the landlord had a duty to demonstrate that no
reasonable accommodation would “eliminate or acceptably minimize” this risk posed by the tenant
prior to proceeding with an eviction. (Roe, 909 F. Supp. at 822-23; and Roe, 820 F. Supp. at 640.)
Thus, the burden shifts to the landlord to show that no reasonable accommodation will eliminate or

acceptably minimize any risk the tenant poses to other residents.

C. Reasonable Accommodation Requests During Eviction Proceedings

Reasonable accommodation requests can be made at any point in the landlord-tenant
relationship, including during the unlawful detainer process. (Cal. Code Regs., tit. 2, §
12176(c)(8).) A landlord will be required to cease eviction proceedings at whatever stage they are
in, even if made aware of the tenant’s disability and need for an accommodation only after notice
of the eviction was provided to the tenant, or after the eviction complaint was filed. (See e.g.,
Radecki v. Joura (8th Cir. 1997) 114 F.3d 115.) An individual with a disability may raise a
landlord’s failure to provide a reasonable accommodation as an affirmative defense to an unlawful
detainer action. (Cal. Code Regs., tit. 2, § 12176(c)(8).) Indeed, a ‘reasonable accommodation’
defense is available at or after trial, and in some circumstances, after eviction. (/d.)

Lastly, “[t]he reasonable accommodation inquiry is highly fact-specific, requiring case-by-
case determination.” (United States v. Cal. Mobile Home Park Mgmt., Co., (9th Cir. 1997) 107
F.3d 1374, 1380.) Indeed, the question of whether a requested accommodation is appropriate and
reasonable is a question of fact, not a matter of law. (Auburn Woods I Homeowners Ass’n 121
Cal.App.4th at 1595.)

/1
/1
/1
/1
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IV.  ARGUMENT

In the present action, Plaintiff has clearly failed to comply with fair housing law as an
affirmative defense to the unlawful detainer. As set forth herein, Plaintiff has unlawfully refused
_ request for reasonable accommodation of his disabilities and must therefore be

barred from terminating the tenancy and retaking possession of the subject premises.

A. H Has Established the Elements for an Affirmative
easonable Accommodation Defense

To succeed on a reasonable accommodation defense to an unlawful detainer action, a

tenant must make a prima facie showing that the requested accommodation is (1) linked to his
disability-related needs, (2) necessary to afford him an equal opportunity to enjoy his housing and
(3) possible to implement. (Cal. Gov’t Code §§ 12926-27; Cal. Code Regs., tit. 2 §§ 12177-79; see
also, Huberty v. Wash. County Housing Redevelopment (D. Minn. 2b005) 374 F. Supp. 2d 768,
773). Upon meeting this threshold showing, the burden then shifts to the landlord to establish a
lawful basis for its denial.

Here, evidence will show that (1) _ requested an accommodation in Plaintiff’s
normal practices, related to the symptoms of his disabilities, (2) the requested accommodation was
necessary to afford him equal opportunity to enjoy his housing, and (3) the accommodation was
possible to implement. First, undisputed evidence will show that _ has multiple
diagnosed disabilities that substantially limit his major life activities. His documented health
conditions include, but are not limited to: HIV, stage III kidney disease, insomnia, neuropathy, and
major depressive disorder, which had been exacerbated by persistent noise from his neighbor, and
isolation resulting from the COVID-19 pandemic. The evidence will show that the direct contact
between _ and the neighbor whose complaints serve as the sole basis for this case,
occurred entirely during the pandemic, when symptoms of his disabling conditions were
exacerbated due to isolation and trauma.

Second, evidence will show that, in order to ensure he would not be deprived of housing

based on symptoms of his disabilities, _ requested that Plaintiff pause its efforts to evict
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him and allow him time to engage in appropriate mental health treatment. Without this
accommodation, he faces the loss of his home of twenty-eight years, in the only San Francisco
neighborhood he has ever known. Due to his many disabilities and limited income, moving is both
physically and financially impossible for him. He is at severe risk of homelessness, even death, as
a result of Plaintiff’s bad faith effort to evict. Homelessness is tragic and challenging (at best) for
the young and healthy. For _, an elderly man with complicated medication regimens and
chronic depression, it could be a death sentence. The accommodation is clearly tied with his
disability and absolutely necessary to ensure equal access to housing.

Third, evidence will show that this request is possible to implement. _ is merely
asking that Plaintiff not move forward with the costly and stressful eviction process, while he
establishes the necessary medical and therapeutic relationships to appropriately manage his
condition. To implement the request, Plaintiff would simply continue the landlord-tenant
relationship they have been in for the past twenty-eight years. For his part, _ has already
been diligently working with his care providers to obtain appropriate treatment. He has started a
new medication for depression and has communicated with multiple specialists to coordinate
ongoing care. He continues to actively seek out the optimal combination of medical care, therapy,
case management, and peer social support to help him cope with social isolation and manage his
responses to external triggers. Due to his limited income and a strained health care system, this

process has not been without significant challenges. However, any delay is in no way due to lack

of diligence on_ part.

B. Plaintiff Failed to Participate in the Interactive Process.

Having met the threshold burden for a fair housing defense as described above, the burden
shifts to Plaintiff to show that the request is unreasonable or that the tenancy is otherwise exempt
from fair housing protections. (Cal. Code Regs., tit. 2, § 12177(a); see also, Douglas, 884 A.2d at
1120; Hernandez, 454 F. Supp. 3d at 1037; and Joint Statement at 7-8.) If Plaintiff is skeptical of a

_ alleged disability or Its ability to provide an accommodation, it is on It to request
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documentation or open a dialogue. (Cal. Code Regs., tit. 2 § 12177(b); see also, Auburn Woods 1
Homeowners Ass’n, 121 Cal. App. 4th at 1598.)

Here, undisputed evidence will show that on May 14, 2021, _ requested a
reasonable accommodation via letter to Plaintiff’s counsel. Specifically, _ requested that
Plaintiff cease further action toward eviction, so as to allow him time to engage in mental health
treatment to eliminate the alleged behaviors stated in the eviction notice. Next, in a letter dated
May 17, 2021, Plaintiff denied _ request to halt the eviction, but claimed they would
engage in an interactive dialogue as required by fair housing law. _ promptly provided
Plaintiff with verification of his disability and need for the requested accommodation on May 20,
2021.

Contrary to Its statement, Plaintiff’s subsequent actions have not constituted engagement in
the required process. Plaintiff did no discovery in this case and has not requested further
documentation verifying _ disability, need for the accommodation, or treatment plan.
Even so, _ provided further verification of his efforts to engage in mental health
treatment via letter to Plaintiff’s counsel on June 10, 2021.

To date, _ has not received a meaningful response as to how Plaintiff intends to
accommodate his multiple disabilities. Plaintiff’s self-described “offer” demands that _
vacate the unit, without even addressing its legal obligations or alleged limits thereto. It has made
no showing whatsoever that the requested accommodation is unduly burdensome or that it would
effect a fundamental change in its services; nor has It even attempted to meet Its legally prescribed
burden to establish that the tenancy poses a direct threat that cannot be mitigated by an
accommodation.

Instead, Plaintiff has merely repeated that It is only willing to discuss an outcome that
involves _ vacating the premises- his home of almost thirty years. Having failed to
respond in any meaningful way to _ request for accommodation, Plaintiff has not met
its legal obligations under fair housing law. With this omission, Plaintiff has discriminated against

-, and such discrimination constitutes a complete affirmative defense to the action.
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C. Plaintiff Has Not Shown that * Poses a Direct Threat that
Cannot be Mitigated by a Reasonable Accommodation.

As outlined above, California law requires landlords to consider certain accommodations
for tenants with disabilities, even where the tenancy may pose a direct threat to the health and
safety of others or create a risk of substantial property damage. (Cal. Code Regs., tit. 2, §
12179(a)(5).) If a reasonable accommodation can eliminate or significantly reduce the threat, the
landlord must grant the accommodation. (/d.) Similarly, courts have consistently held that under
the FHAA, whose statutory language is equivalent to California’s statutes, a landlord may proceed
with an eviction against a disabled tenant who is alleged to pose a direct threat, only after making
an effort to accommodate. (See e.g. Roe, 909 F. Supp. at 822; and Roe, 820 F. Supp. at 640.)

California codified this requirement in section 12179 of the CCR, which reads in relevant
part that an accommodation may be denied on the basis of a direct threat only if “such risk cannot
be sufficiently mitigated or eliminated by another reasonable accommodation.” In other words, the
landlord’s burden in overcoming a discrimination defense is twofold: first they must show that a
direct threat to health and safety or risk of substantial property exists; then they must show that the
risk cannot be mitigated or eliminated through a reasonable accommodation. Here, evidence will

show that Plaintiff has failed to meet both standards.

1. Plaintiff has Failed to Establish a Direct Threat Exists.

Whether a tenancy poses a direct threat must be based on “an individualized assessment
that relies on objective evidence” and not “mere speculation or stereotype.” (Cal. Code Regs., tit.
2, § 12179(5)(A).) Moreover, the assessment cannot be based on unsubstantiated inferences or
stale evidence, and must consider:

(1) The nature, duration, and severity of the risk of a direct threat to the health and

safety of others or of substantial physical damage to the property of others; (ii)

The likelihood that a direct threat to the health or safety of others or substantial

physical damage to the property of others will actually occur; and (iii) Whether

there are any additional or alternative reasonable accommodations that will

eliminate the direct threat to the health or safety of others or substantial physical

damage to the property of others.

(Cal. Code Regs, tit. 2, § 12179(5)(B))
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Here, Plaintiff’s assertion that _ poses a direct threat is based on discriminatory
stereotypes about people with mental and emotional disabilities, rather than an individualized
assessment as required under the CCR. Specifically, evidence will show that Plaintiff’s case is
based, in part, on the discriminatory generalization that “one must be careful with it comes to
people who are emotionally unstable.” (Plaintiff’s Responses to Defendant’s Request for
Production of Documents.)

Moreover, Plaintiff has failed to establish a single piece of evidence showing that .
- poses an actual threat to health and safety. There is no reliable evidence to support the
assertion that _ threatened to bomb the building, nor that he ever possessed a bomb, had
the knowledge or means to obtain a bomb or how to make one. Any statements he allegedly made
were the result of extreme distress resulting from depressive episode. Mere words, without a history
of violent acts or some other evidence that _ is actually capable of, or intends to, carry
out the threats does not rise to the level of a direct threat.

By the account of Plaintiff’s single complaining neighbor, there had been minimal
interactions between themselves and _, and in fact one such interaction ended on good
terms after the two shared life stories over coffee. A second interaction was, according to the
neighbor, decidedly “not a heated interaction.” Thus, Plaintiff’s entire case rests on allegations
around a single incident — one day out of nearly thirty years — the facts of which are substantially in
dispute, and which occurred during a documented mental health episode, for which _ has
since sought and complied with treatment.

Finally, Plaintiff’s assertion that such a threat exists is directly contradicted by its own
suggestion that additional time to transition to new housing is an adequate accommodation. It is
highly telling that Plaintiff is willing to allow _ to remain in occupancy at the premises
for an extended period in order to find new housing, but not willing to provide him with additional
time to engage in mental and emotional health care so that he may continue his tenancy. If Plaintiff
had evidence to support a reasonable, good faith belief that_ is an imminent threat, one
would not expect them to push for an outcome that allows him to remain in possession for an

extended period of time. While Plaintiff plainly lacks any such evidence, _ defense
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will be supported by substantial evidence of his diligent efforts since the date of the alleged
incident (as outlined above), which have already shown benefits to his mental health, and which
improvements are expected to only get more significant with time.

As Plaintiff has failed to establish that a direct threat exists, Its continued efforts to

terminate _ tenancy are discriminatory and It cannot prevail.

2. Plaintiff has Failed to Establish that the Alleged Threat Cannot
Be Mitigated.

Contrary to Plaintiff’s counsel’s assertion, the CRR does not give a landlord free reign to
ignore fair housing obligations by claiming a direct threat exists. Instead, the CRR explicitly
requires that landlords make accommodations that can mitigate or effectively minimize an alleged
threat prior to proceeding with an eviction based on allegations of nuisance. (Cal. Code Regs., tit.
2, § 12179(a)(5).)

Courts interpreting the FHAA have found that disabled tenants need not prove to an
absolute certainty that a requested accommodation will result in compliance with the lease. (See
Douglas, 884 A.2d at 1127-28.) Rather, the tenant’s putting forward a plan that is reasonably
likely to address the landlord’s complaint should be sufficient. (See id.; see also Bronk v. Ineichen
(7th Cir. 1995) 54 F.3d 425, 429.) For instance, if the complaint relates to a tenant’s erratic
behavior, testimony that the tenant has changed medications to one that is more likely to help
control the behavior should be sufficient. (See e.g., Roe, 909 F.Supp. 814; and Roe, 820 F. Supp.
636.)

Having refused to participate in the interactive process in a meaningful way, Plaintiff has
clearly failed to meet its burden to show that any alleged threat posed by _ cannot be
minimized through an accommodation. Indeed, evidence will show that Plaintiff has been entirely
unwilling to even consider reasonable ways in which the alleged disturbance can be resolved, short
of requiring_ vacate his home.

Since the date of the single, relevant allegation, which was concurrent with a documented

mental health episode, _ has sought mental and emotional health treatment, and has
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demonstrated a dedication towards ensuring he is better equipped to deal with external triggering
factors that may have led to the alleged behavior. In the weeks immediately following the alleged
incident, _ followed up with his primary care physician, started a new medication for
depression, and spoke with a psychiatrist. We provided verification of this to Plaintiff via letter to
Mr. Bornstein on May 20, 2021. Next, _ self-referred to a clinic through the Department
of Public Health (DPH) for therapy and case management. There, he met with a therapist who is
ultimately unable to provide ongoing care due to complications with _ health
insurance; however, she connected him with community resources for case management and peer
support. We provided Plaintiff with verification of _ continued efforts to engage in
treatment via letter to Mr. Bornstein on June 10, 2021. Based on the referrals from DPH, .
- is now working with a case manager at Adult Protective Services (APS), and the Program
Manager of LGBTQ+ Aging and Abilities Support Network at Shanti Project. He also continues to
contact therapists and/or psychologists in his health insurance plan.

Plaintiff, on the other hand, has failed to show that _ actually poses — or ever
posed - a continued risk of disturbance, let alone a direct threat to the health and safety or personal
property of others. Having refused to even consider _ requested accommodation
without any legal justification, and having failed to show that a direct threat exists which cannot be
accommodated, Plaintiff has unlawfully discriminated against _ by continuing the
unlawful detainer process. As such, Plaintiff is in violation of state and federal fair housing law

and cannot prevail in its action for unlawful detainer.

D. _ Request is Timely and Appropriate for the Jury
_ request for reasonable accommodation in housing — first made on May 14,
2021, and further verified on May 20 and June 10, 2021 — was timely. (Cal. Code Regs., tit. 2, §
12176(c)(8). Whether Plaintiff has failed to meet Its burden in denying _ request is a
fact-specific inquiry appropriate for the jury. (See e.g., United States v. Cal. Mobile Home Park
Mgmt., Co., (9th Cir. 1997) 107 F.3d 1374, 1380; and Auburn Woods I Homeowners Ass’n 121
Cal.App.4th at 1595.)
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V. CONCLUSION

Plaintiff’s bad faith attempt to evict a long-term tenant based on alleged behavior that is
clearly linked with disability is discriminatory and must be denied. Plaintiff has failed to reasonably
accommodate Defendant or even participate in the interactive process in a meaningful way as

required under fair housing law. Further, Plaintiff has failed to establish that a direct threat exists,

let alone one that cannot be mitigated or acceptably minimized.

Dated: June 22, 2021 AIDS Legal Referral Panel
Allison Pruitt
Attornei for Defendant
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REASONABLE ACCOMMODATIONS UNDER THE
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Introduction

The Department of Justice ("DOJ") and the Department of Housing and Urban
Development ("HUD") are jointly responsible for enforcing the federal Fair Housing Act' (the
"Act"), which prohibits disarimination in housing on the basis of race, color, religion, sex,
nationd origin, familial status, and disability.> One type of disability discrimination prohibited
by the Act is the refusal to make reasonable accommodations in rules, policies, pradices, or
services when such accommodations may be necessary to afford a person with a disability the
equal opportunity to use and enjoy adwelling.® HUD and DOJ frequently respond to complaints
alleging that housing providers have violated the Act by refusing reasonald e accommodations to
persons with disabilities. This Statement provides technical assistance regarding the rights and
obligations of persons with disabilities and housing providers under the Act relating to

! The Fair Housing Act is codified at 42 U.S.C. 88 3601 - 3619.

2 The Act uses the term “handicap” instead of the term "disability.” Both terms have the
same legal meaning. See Bragdon v. Abbott, 524 U.S. 624, 631 (1998) (noting that definition of
“disability” in the Americans with Disabilities Act is drawn almost verbatim “from the definition
of 'handicap' contained in the Fair Housing Amendments Act of 1988”). This document uses the
term "disability," which is more generally accepted.

3 42 U.S.C. § 3604(f)(3)(B).
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reasonable accommodations.*

Questions and Answers

1. What types of discrimination against persons with disabilities does the Act
prohibit?

The Act prohibits housing providers from discriminating against applicants or residents
because of their disability or the disability of anyone associated with them® and from treating
persons with disahilities less favorably than others because of thar disability. The Act also
makes it unlawful for any person to refuse “to make reasonableaccommodationsinrules,
policies, practices, or services, when such accommodations may be necessary to afford ...
person(s) [with disabilities] equal opportunity to use and enjoy adwelling.”® The Act also
prohibits housing providers from refusing residency to persons with disabilities, or placing
conditions on their residency, because those persons may require reasonable accommodations.
In addition, in certain circumgances, the Act requires that housing providers allow residents to

4 Housing providers that receive federal financial assistance are also subjed to the
requirements of Section 504 of the Rehabilitation Act of 1973. 29 U.S.C. § 794. Section 504,
and itsimplementing regulations at 24 C.F.R. Part 8, prohibit discrimination based on disability
and require redpients of federal financial assistance to providereasonable accommodations to
applicants and residents with disabilities. Although Section 504 imposes greater obligations than
the Fair Housing Act, (e.g., providing and paying for reasonable accommodations that involve
structural modifications to units or public and common areas), the principles discussed in this
Statement regarding reasoneble accommodation under the Fair Housing Act generally apply to
requests for reasonable accommodations to rules, policies, practices, and services under Section
504. See U.S. Department of Housing and Urban Development, Office of Public and Indian
Housing, Notice PIH 2002-01(HA) (www.hud.gov/offices/fheo/disabilities’ PIH02-01.pdf) and
“Section 504: Freguently Asked Questions,” (www.hud.gov/offices/fheo/disabilities/
sect504fag.cfm#anchor272118).

> The Fair Housing Act’ s protection against disability discriminaion covers not only

home seekers with disabilities but also buyers and renters without disabilities who live or

are associated with individuals with disabilities 42 U.S.C. § 3604(f)(1)(B), 42 U.S.C.

8§ 3604(f)(21)(C), 42 U.S.C. § 3604(f)(2)(B), 42 U.S.C. § ()(2)(C). See also H.R. Rep. 100-711
24 (reprinted in 1988 U.S.C.A.N. 2173, 2184-85) (“ The Committee intends these provisions to
prohibit not only discrimination against the primary purchaser or named lessee, but also to
prohibit denials of housing opportunities to applicants because they have children, parents,
friends, spouses, roommates, patients, subtenants or other associates who have disabilities.”).
Accord: Preamble to Proposed HUD Rules Implementing the Fair Housing Act, 53 Fed. Reg.
45001 (Nov. 7, 1988) (citing House Report).

6 42 U.S.C. 8 3604(f)(3)(B). HUD regulations pertaining to reasonable accommodations
may be found at 24 C.F.R. § 100.204.
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make reasonable structural modifications to units and public/common areas in a dwelling when
those modifications may be necessary for a person with a disability to have full enjoyment of a
dwelling.” With certain limited exceptions (see response to question 2 below), the Ad appliesto
privately and publicly owned housing, including housing subsidized by the federal government or
rented through the use of Section 8 voucher assistance.

2. Who must comply with the Fair Housing Act’s reasonable accommodation
requirements?

Any person or entity engaging in prohibited conduct i.e., refusing to make reasonable
accommodationsin rules, policies, practices, or services, when such accommodations may be
necessary to aff ord a person with adisability an equal opportunity to use and enjoy adwelling
may be held liable unless they fall within an exception to the Act’s coverage. Courts have
applied the Act to individuals, corporations, associations and others involved in the provision of
housing and residential lending, including property owners, housing managers, homeowners and
condominium associations, lenders, real estate agents, and brokerage services. Courts have also
applied the Act to state and local governments, most often in the context of exclusionary zoning
or other land-use decisions. See e.g., City of Edmondsv. Oxford House, Inc., 514 U.S. 725, 729
(1995); Project Lifev. Glendening, 139 F. Supp. 703, 710 (D. Md. 2001), aff'd 2002 WL
2012545 (4" Cir. 2002). Under specific exceptions to the Fair Housng Act, the reasonable
accommodation requirements of the Act do not apply to a private individual owner who sells his
own home so long as he (1) does not own more than three single-family homes; (2) does not use
areal estate agent and does not employ any discriminatory advertising or notices; (3) has not
engaged in asimilar sale of a home within a 24-month period; and (4) is not in the business of
selling or renting dwellings. The reasonable accommaodation requirements of the Far Housing
Act also do not apply to owner-occupied buildings that have four or fewer dwelling units.

3. Who qualifies as a person with a disability under the Act?

The Act defines a person with a disability to include (1) individuals with a physical or
mental impairment that substantially limits one or more major life activities; (2) individuals who
are regarded as having such an impairment; and (3) individuals with arecord of such an
impairment.

Theterm "physical or mental impairment™ includes, but is not limited to, such diseases
and conditions as orthopedic, visual, speech and hearing impairments cerebral palsy, autism,
epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes, Human
Immunodeficiency Virusinfection, mental retardation, emotional illness, drug addiction (other
than addiction caused by current, illegal use of a controlled substance) and dcoholism.

! This Statement does not address the principles relating to reasonable modifications. For

further information see the HUD regulations at 24 C.F.R. § 100.203. This statement also does
not address the additional requirements imposed on recipients of Federal financial assistance
pursuant to Section 504, as explained in the Introduction.
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The term "substantial ly limits' suggests that the limitation is "significant” or "to alarge
degree.”

Theterm “major life activity” means those activities that are of central importance to
daily life, such as seeing, hearing, walking, breathing, performing manual tasks, caring for one’s
self, learning, and speaking.® Thislist of major life activitiesis not exhaustive. See e.g., Bragdon
v. Abbott, 524 U.S. 624, 691-92 (1998)(holdingthat for certainindividuals reproduction is a
major life activity).

4. Does the Act protect juvenile offenders, sex offenders, persons who illegally use
controlled substances, and persons with disabilities who pose a significant danger to
others?

No, juvenile offenders and sex offenders, by virtue of that status, arenot persons with
disabilities protected by the Act. Similarly, while the Act does proted persons who are
recovering from substance abuse, it does not protect persons who are currently engagng in the
current illegd use of controlled substances2 Additionally, the Act does not protect an individual
with adisability whose tenancy would constitute a "direct threat” to the health or safety of other
individuals or result in substantial physical damage to the property of others unless the threat can
be eliminated or significantly reduced by reasonable accommodation.

S. How can a housing provider determine if an individual poses a direct threat?

The Act does not allow for exclusion of individuals based upon fear, speculation, or
stereotype about a particular disability or persons with disabilitiesin general. A determination
that an individual poses adirect threat must rely on an individualized assessment that is based on
reliable objective evidence (e.g., current conduct, or arecent history of overt acts). The
assessment must consider: (1) the nature, duration, and severity of the risk of injury; (2) the
probability that injury will actually occur; and (3) whether there are any ressonable
accommodations that will eliminate the direct threat. Consequently, in evaluating a recent
history of overt acts, a provider must take into account whether the individual has recaved
intervening treatment or medication that has eliminaed the direct threat (i.e., asignificant risk of
substantial harm). In such a situation, the provider may request that the individual document

8

The Supreme Court has questioned but has not yet ruled on whether "working" is to be
considered amajor life activity. See Toyota Motor Mfg, Kentucky, Inc. v. Williams, 122 S. Ct.
681, 692, 693 (2002). If itisamajor activity, the Court has noted that a claimant would be
required to show an inability to work in a*broad range of jobs’ rather than a specific job. See
Sutton v. United Airlines, Inc., 527 U.S. 470, 492 (1999).

o See, e.g., United States v. Southern Management Corp., 955 F.2d 914, 919 (4™ Cir. 1992)
(discussing exclusion in 42 U.S.C. 8 3602(h) for “current, illegal use of or addictionto a
controlled substance”).
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how the circumstances have changed so that he no longer poses adirect threst. A provider may
also obtain satisfactory assurances that the individual will not pose a direct threat during the
tenancy. The housing provider must have reliable, objective evidence that a person with a
disability poses adirect threat before excluding him from housing on that basis.

Example 1: A housing provider requires all persons applying to rent an
apartment to complete an application that includes information on the applicant’s
current place of residence. On her application to rent an apartment, a woman
notes that she currently residesin Cambridge House. The manager of the
apartment complex knows that Cambridge House is a group home for women
receiving treatment for alcoholism. Based solely on that information and his
persona belief that a coholics are likely to cause disturbances and damage
property, the manager rgects the applicant. Thergectionis unlawful becauseitis
based on a generalized stereotype related to a disability rather than an
individualized assessment of any threat to other persons or the property of others
based on reliable, objective evidence about the applicant’ s recent past conduct.
The housing provider may not treat this applicant differently than other applicants
based on his subjective perceptions of the potential problems posed by her
alcoholism by requiring additional documents, imposing different lease terms, or
requiring a higher security deposit. However, the manager could have checked
this applicant’ s references to the same extent and inthe same manner as he would
have checked any other applicant’ s references. If such areference check revealed
objective evidence showing that this applicant had posed a direct threat to persons
or property in the recent past and the direct threat had not been eliminated, the
manager could then have rejected the applicant based on direct threat.

Example 2: James X, atenant a the Shady O&ks apartment complex, is
arrested for threatening his neighbor while brandishing a baseball bat. The Shady
Oaks' lease agreement contains a term prohibiting tenants from threatening
violence against other residents. Shady Oaks' rental manager investigates the
incident and learns that James X threatened the other resident with physical
violence and had to be physically restrained by other neighbors to keep him from
acting on histhreat. Following Shady Oaks' standard pradice of strictly enforcing
its “no threats’ policy, the Shady Oaks rentd manager issues James X a 30-day
notice to quit, which isthefirst step in the eviction process. James X's attorney
contacts Shady Oaks' rental manager and explans that James X has apsychiatric
disability tha causes him to be physically violent when he stops taking his
prescribed medication. Suggesting that his client will not pose a direct threat to
others if proper safeguards are taken, the attorney requests that the rental manager
grant James X an exception to the “no threats” policy as a reasonable
accommodation based on James X’ s disability. The Shady Oaks rentd manager
need only grant the reasonable accommodation if James X’ s attorney can provide
satisfactory assurance that James X will receive appropriate counseling and
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periodic medication monitoring so that he will no longer pose a direct threat
during histenancy. After consulting with James X, the attorney responds that
James X is unwilling to receive counseling or submit to any typeof periodic
monitoring to ensure that he takes his prescribed medication. The rental manager
may go forward with the eviction proceeding, since James X continues to pose a
direct threat to the health or safety of other residents.

6. What is a "reasonable accommodation" for purposes of the Act?

A “reasonable accommodati on” isa change, exception, or adjustment to arule, policy,
practice, or service that may be necessary for a person with adisability to have an equal
opportunity to use and enjoy a dwelling, including public and common use spaces. Since rules,
policies, practices, and services may have a different effect on persons with disabilities than on
other persons, treating persons with disabilities exactly the same as others will sometimes deny
them an equal opportunity to useand enjoy adwelling. The Ad makes it unlawful to refuse to
make reasonable accommodations to rules, policies, practices, or services when such
accommodations may be necessary to afford persons with disabilities an equd opportunity to use
and enjoy adwelling.

To show that arequested accommodation may be necessary, there must be an identifiable
relationship, or nexus, between the requested accommaodation and the individual’ s disability.

Example 1: A housing provider has apolicy of providing unassigned parking
spacesto residents. A resident withamobility imparment, who is substantially
limited in her ability to walk, requests an assigned accessible parking space close
to the entrance to her unit as a ressonable accommodation. There are available
parking spaces near the entrance to her unit that are accessible, but those spaces
are availableto all residents on afirst come, first served basis. Theprovider must
make an exception to its policy of not providing assgned parking spaces to
accommodate thisresident.

Example 2: A housing provider has apolicy of requiring tenants to come to the
rental officein person to pay their rent. A tenant has amental disability that
makes her afraid to leave her unit. Because of her disability, she requests that she
be permitted to have afriend mail her rent payment to the rental dffice asa
reasonable accommodation. The provider must make an exception to its payment
policy to accommodate this tenant.

Example 3: A housing provider hasa"no pets' policy. A tenant who is dest
requests that the provider allow himto keep adog in his unit as a reasonable
accommodation. The tenant explains that the dog is an assistance animal that will
alert him to several sounds, including knocks at the door, sounding of the smoke
detector, the telephone ringing, and cars coming into the driveway. The housing
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provider must makean exception to its “no pets’ policy to accommodate this
tenant.

7. Are there any instances when a provider can deny a request for a reasonable
accommodation without violating the Act?

Yes. A housing provider can deny arequest for areasonable accommodation if the
request was not made by or on behaf of apersonwith adisability or if there isno di sability-
related need for the accommodation. In addition, arequest for a reasonable accommodation may
be denied if providing the accommodation is not reasonable i.e., if it would impose an undue
financia and administrative burden on the housing provider or it would fundamentally alter the
nature of the provider's operations. The determination of undue financial and administrative
burden must be made on a case-by-case basis involving various factors, such as the cost of the
requested accommodation, the financial resources of the provider, the benefits that the
accommodation would provide to the requester, and the availability of alternative
accommodations that would effectively meet the requester’s disability-related needs.

When a housing provider refuses a requested accommodation because it is not reasonable,
the provider should discuss with the requester whether there is an alternative accommodation that
would effectively address the requester's disability-related needs without a fundamental alteration
to the provider's operations and without imposing an undue financial and administrative burden.
If an alternative accommodation would effectively meet the requester's disability-related needs
and is reasonable, the provider must grant it. An interactive process in which the housing
provider and the requester discuss the requester's disability-rd ated need for the requested
accommodation and possible aternaive accommodations is helpful to all concerned because it
often results in an effective accommodation for the requester that does not pose an undue
financial and administrative burden for the provider.

Example: Asaresult of adisability, atenant is physically unable to open the
dumpster placed in the parking lot by his housing provider for trash collection.
The tenant requests that the housing provider send a mantenance staff person to
his apartment on adaily basisto collect his trash and take it to the dumpster.
Because the housing devel opment is a small operation with limited financial
resources and the maintenance staff are on site only twice per week, it may be an
undue financial and administrative burden for the housing provider to grant the
requested daily trash pick-up service. Accordingy, the requested accommodation
may not be reasonable. If the housing provider denies the requested
accommodation as unreasonable, the housing provider should discuss with the
tenant whet her reasonable accommodations could be provi ded to meet the tenant's
disability-related needs for instance, placing an open trash collection canin a
location that is readily accessible to the tenant so the tenant can dispose of his
own trash and the provider's maintenance staff can then transfer the trash to the
dumpster when they are on site. Such an accommodation would not involve a
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fundamental alteration of the provider's operations and would involve little
financial and administrative burden for the provider while accommodating the
tenant's disability-related needs.

There may be instances where a provider believes that, while the accommodation
requested by an individual is reasonable, there is an aternative accommodation that would be
equally effective in meeting the individual's disability-related needs. In such a circumstance, the
provider should discuss with the individual if sheiswilling to accept the alternative
accommodation. However, provides should be aware that persons with disabilities typically
have the most accurate knowledge about the functional limitations posed by their disability, and
an individual is not obligated to accept an aternative accommodation suggested by the provider
if she believesit will not meet her needs and her preferred accommodation is reasonable.

8. What is a “fundamental alteration”?

A "fundamental ateration” isamodification that atersthe essentia nature of aprovider's
operations.

Example: A tenant has a severe mobility impairment that substantially limits his
ability to walk. He asks his housing provider to transport him to the grocery store
and assist him with hisgrocery shopping as a reasonable accommodation to his
disability. The provider does not provide any transportation or shopping services
for its tenants, so granting this request would require afundamental dteration in
the nature of the provider's operations. The request can be denied, but the
provider should discuss with the requester whether there is any alternative
accommodation that would effectively meet the requester’s disability-related needs
without fundamentally altering the nature of its operations, such as reducing the
tenant's need to walk long distances by altering its parking policy to allow a
volunteer from alocal community service organization to park her car close to the
tenant's unit so she can transport the tenant to the grocery store and assist him
with his shopping.

9. What happens if providing a requested accommodation involves some costs on
the part of the housing provider?

Courts have ruled that the Act may require a housing provider to grant a reasonable
accommodation that involves costs, so long as the reasonable accommodation does not pose an
undue financial and administrative burden and the requested accommodation does not conditute
afundamental alteration of the provider’s operations. The financial resources of the provider, the
cost of the reasonable accommodation, the benefits to the requester of the requested
accommodation, and the availability of other, less expensive aternative accommodations that
would effectivdy meet the gpplicant or resident’ s disability-related needsmust be considered in
determining whether a requested accommaodation poses an undue financial and administrative
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burden.
10. What happens if no agreement can be reached through the interactive process?

A failure to reach an agreement on an accommodation request isin effedt a decision by
the provider not to grant the requested accommodation. If the individual who was denied an
accommodation files a Fair Housing Act complaint to challenge that decision, then the agency or
court receiving the complaint will review the evidence in light of applicable law- and decide if
the housing provider violated that law. For more information about the complaint process, see
question 19 below.

11. May a housing provider charge an extra fee or require an additional deposit
from applicants or residents with disabilities as a condition of granting a reasonable
accommodation?

No. Housing providers may not require persons with disabilities to pay extrafees or
deposits as a condition of receiving a reasonable accommodation.

Example 1: A man who is substartialy limitedin his ability to walk uses a
motorized scooter for mobility purposes. He appliesto livein an assisted living
facility that has a policy prohibiting the use of motorized vehidesin buildings and
elsewhere on the premises. It would be a reasonable accommodation for the
facility to make an exception to this policy to permit the man to use his motorized
scooter on the premises for mobility purposes. Since dlowing the man to use his
scooter in the buildings and elsewhere on the premises is a reasonable
accommodation, the facility may not condition his use of the scooter on payment
of afee or deposit or on arequiranent that he obtainliability insurance relating to
the use of the scooter. However, since the Fair Housing Act does not protect any
person with a disability who poses a direct threat to the person or property of
others, the man must operate his motorized scooter in a responsible manner that
does not pose a significant risk to thesafety of ather persons and does not cause
damage to other persons property. If theindividual's use of the scooter causes
damage to his unit or the common areas, the housing provider may charge him for
the cost of repairing the damage (or deduct it from the standard security depasit
imposed on all tenants), if it isthe provider's practice to assess tenants for any
damage they cause to the premises.

Example 2: Because of hisdisability, an applicant with a hearing impairment
needs to keep an assistance animal in his unit as a reasonable accommodation.
The housing provider may not require the applicant to pay afee or a security
deposit as a condition of allowing the applicant to keep the assistance animal.
However, if atenant's assistance animal causes damage to the applicant's unit or
the common areas of the dwelling, the housing provider may charge the tenant for
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the cost of repairing the damage (or deduct it from the standard security depaosit
imposed on all tenants), if it isthe provider's practice to assess tenants for any
damage they cause to the premises.

12. When and how should an individual request an accommodation?

Under the Act, aresident or an applicant for housing makes a reasonable accommodation
request whenever she makes clear to the housing provider that she is requesting an exception,
change, or adustment to arule, policy, pradice, or servicebecause of her disability. She should
explain what type of accommodation sheis requesting and, if the need for the accommodation is
not readily apparent or not known to the provider, explain the relationship between the requested
accommodation and her disability.

An applicant or resident is not entitled to receive a reasonable accommodation unless she
requests one. However, the Fair Housing Act does not require that a request be madein a
particular manner or at a particular time. A person with a disability need not personally make the
reasonable accommodation request; the request can be made by a family member or someone
else who is actingon her behalf. Anindividual making a reasonable accommodation request
does not need to mention the Act or use the words "reasonable accommodation.” However, the
requester must make the request in a manner that a reasonable person would understand to be a
request for an exception, change, or adjustment to arule, policy, prectice, or service because of a
disability.

Although a reasonable accommodation request can be made orally or in writing, itis
usually helpful for both the resident and the housing provider if the request is made in writing.
Thiswill help prevent misunderstandings regarding what is being requested, or whether the
request was made. To facilitate the processing and consideration of the request, residents or
prospective residents may wish to check with a housing provider in advanceto determineif the
provider has a preference regarding the manne in which the request is made. However, housing
providers must give appropriate consideration to reasonable accommodation requests even if the
requester makes the request orally or does not use the provider's preferred forms or procedures
for making such requests.

Example: A tenant in alarge apartment building makes an oral request that she
be assigned a mailbox in alocation that she can easily access because of a
physical disability that limits her ability to reach and bend. The provider would
prefer that the tenant make the accommodation request on a pre-printed form, but
the tenant fails to complete the form. The provider must consider the reasonable
accommodation request even though the tenant would not use the provi der's
designated form.

13. Must a housing provider adopt formal procedures for processing requests for a
reasonable accommodation?
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No. The Act does not require that a housing provider adopt any formal procedures for
reasonable accommodation requests. However, having formal procedures may aid individuals
with disabilities in making requests for reasonable accommodations and may aid housing
providersin ng those requests so that there are no misunderstandings as to the nature of
the request, and, in the event of later disputes, provide records to show that the requests received
proper consideration.

A provider may not refuse a request, however, because the individual making the request
did not follow any formal procedures that the provider has adopted. If a provider adopts formal
procedures for processing reasonable accommodation requests, the provider should ensure that
the procedures including any forms used, do not seek information that is not necessary to
evaluate if areasonable accommodation may be needed to afford a person with a disability equal
opportunity to use and enjoy adwelling. See Questions 16 - 18, which discussthe di sabili ty-
related inf ormation that a provider may and may not request for the purposes of evaluating a
reasonable accommodation request.

14. Is a housing provider obligated to provide a reasonable accommodation to a
resident or applicant if an accommodation has not been requested?

No. A housing provider is only obligated to provide a reasonable accommodation to a
resident or applicant if arequest for the accommodation has been made. A provider has notice
that a reasonable accommodation request has been made if a person, her family member, or
someone acting on her behaf requests achange, exception, or adjustment to arul e, palicy,
practice, or service because of adisability, even if the words “ reasonable accommodation” are
not used as part of the request.

15. What if a housing provider fails to act promptly on a reasonable
accommodation request?

A provider has an obligation to provide prompt responses to reasonable accommodation
requests. An undue delay in responding to a reasonable accommodation request may be deemed
to be afailure to provide a reasonable accommodation.

16. What inquiries, if any, may a housing provider make of current or potential
residents regarding the existence of a disability when they have not asked for an
accommodation?

Under the Fair Housing Act, it is usually unlawful for a housing provider to (1) ask if an
applicant for adwelling has a disability or if a person intending to residein adwelling or anyone
associated with an applicant or resident has a disability, or (2) ask about the nature or severity of
such persons disabilities. Housing providers may, however, makethe following inquiries,
provided these inquiries are made of all applicants, including those with and without disabilities:

-11-
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. Aninquiry into an gpplicant’ s ability to meet the requirements of tenancy;

. Aninquiry to determine if an applicant is a current illegal abuser or addict
of acontrolled substance;

. Aninqguiry todetermine if an goplicant qualifies for adwellinglegally
available only to persons with adisability or to persons with a particular
type of disability; and

. Aninquiry todetermineif an gpplicant qualifies for housing that islegally
available on a priority basis to persons with disabilities or to persons with
aparticular disability.

Example 1: A housing provider offers accessible units to persons with
disabilities needing the features of these units on a priority basis. The provider
may ask applicantsif they have adisability and if, in light of their disability, they
will benefit from the features of the units. However, the provider may not ask
applicantsif they have other types of physical or mental impairments. If the
applicant's disability and the need for the accessibl e features are not readily
apparent, the provider may request reliable information/documentation of the
disability-related need for an accessible unit.

Example 2: A housing provide operates housing that islegally limited to
persons with chronic mental illness. The provider may ask applicants for
information needed to determine if they have amental disability that would
qualify them for the housing. However, in this circumstance, the provider may
not ask applicantsif they have other typesof physical or mental impairments. If it
is not readily apparent that an applicant has a chronic mental disability, the
provider may request reliableinformation/documentation of the mental disability
needed to qualify for the housing.

In some instances, a provider may also request certain information about an applicant's or
aresident's disability if the applicant or resident requests a reasonable accommodation. See
Questions 17 and 18 below.

17. What kinds of information, if any, may a housing provider request from a
person with an obvious or known disability who is requesting a reasonable
accommodation?

A provider is entitled to obtain information that is necessary to evaluate if a requested
reasonabl e accommodation may be necessary because of a disability. If aperson’sdisaility is

obvious, or otherwise known to the provider, and if the need for the requested accommodation is
also readily apparent or known, then the provider may not request any additional information

-12 -
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about the requester's disability or the disability-related need for the accommodation.

If the requester's disability is known or readily apparent to the provider, but the need for
the accommodation is not readily apparent or known, the provider may request only information
that is necessary to evaluate the disability-related need for the accommodation.

Example 1: An applicant with an obvious mobility impairment who regularly
uses a walker to move around asks her housing provider to assign her a parking
space near the entrance to the building instead of a space located in another part of
the parkinglot. Sincethe physicd disability (i.e., difficulty walking) and the
disability-related need for the requested accommaodation are both readily apparent,
the provider may not require the applicant to provide any additional information
about her disability or the need for the requested accommodation.

Example 2: A rental applicant who uses a wheelchair advises a housing provider
that he wishes to keep an assistancedog in his unit even though the provider has a
"no pets' policy. The applicant’s disability is readily apparent but the need for an
assistance animd is not obvious to the provider. The housng provider may ask
the applicant to provide information about the disability-related need for the dog.

Example 3: An applicant with an obvious vision impairment requests that the
leasing agent provide assistance to her in filling out the rental application form as
areasonable accommodation because of her disability. The housing provider may
not require the applicant to document the existence of her vision impairment.

18. If a disability is not obvious, what kinds of information may a housing provider
request from the person with a disability in support of a requested accommodation?

A housing provider may not ordinarily inquireas to the nature and severity of an
indivi dual's disabil ity (see Answer 16, above). However, in response to arequest for a
reasonable accommodation, a housing provider may request reliable disability-related
information that (1) is necessary to verify that the person meets the Ad’ s definition of disability
(i.e., hasaphysical or mental impairment that substantially limits one or more major life
activities), (2) describes the needed accommodation, and (3) shows the relationship between the
person’s disability and the need for the requested accommodation. Depending on the
individual’ s circumstances, information verifying that the person meets the Act's definition of
disability can usually be provided by the individual himself or herself (e.g., proof that an
individual under 65 years of age receives Supplemental Security Income or Social Security
Disability Insurance benefits' or a credible statement by the individual). A doctor or other

10 Persons who meet the definition of disability for purposes of receiving Supplemental
Security Income ("SSI") or Social Security Disability Insurance ("SSDI") benefitsin most cases
meet the definition of disability under the Fair Housing Act, although the converse may not be
true. See e.g., Cleveland v. Policy Management Systems Corp., 526 U.S. 795, 797 (1999)
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medical professonal, a peer support group, a nornrmedical service agency, or areliable third party
who isin aposition to know about the individual's disability may also provide verification of a
disability. In most cases, an individual's medical records or detailed information about the nature
of aperson's disability is not necessary for thisinquiry.

Once a housing provider has established that a person meets the Act's definition of
disability, the provider's request for documentation should seek only the information that is
necessary to evaluate if the reasonable accommodation is needed because of a disability. Such
information must be kept confidential and must not be shared with other persons unless they
need the information to make or assess a decision to grant or deny areasonable accommodation
request or unless disclosure is required by law (e.g., a court-issued subpoena requiring
disclosure).

19. If a person believes she has been unlawfully denied a reasonable
accommodation, what should that person do if she wishes to challenge that denial under the
Act?

When a person with a disability believes that she has been subjected to a discriminatory
housing practice, including a provider’ s wrongful denial of areguest for reasonable
accommodation, she may file acomplaint with HUD within one year after the alleged denial or
may file alawsuit in federal dstrict court within two yearsof the alleged denial. If acomplaintis
filed with HUD, HUD will investigate the complaint at no cost to the person with a disability.

There are several ways that a person may file a complaint with HUD:
» By placing atoll-free call to 1-800-669-9777 or TTY 1-800-927-9275;

» By complding the “on-ling’ complaint form available on the HUD internet site:
http://www.hud.gov; or

» By mailing a completed complaint form or letter to:

Office of Fair Housing and Equd Opportunity
Department of Housing & Urban Development
451 Seventh Street, SW., Room 5204
Washington, DC 20410-2000

(noting that SSDI provides benefits to a person with a disability so severe tha she is unable to do
her previous work and cannot engage in any other kind of substantial gainful work whereas a
person pursuing an action for disability discrimination under the Americans with Disabilities Act
may state a claim that “with a reasonable accommodation” she could paform the essential
functions of the job).
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Upon request, HUD will provide printed materialsin dternate formats (large print, audio
tapes, or Braille) and provide complainants with assistance in reading and completing forms.

The Civil Rights Division of the Justice Department bringslawsuits in federal courts
across the country to end discriminatory practices and to seek monetary and other relief for
individuals whose rights under the Fair Housing Act have been violated. The Civil Rights
Division initiates lawsuits when it has reason to believe that a person or entity isinvolved in a
"pattern or practice” of discrimination or when there has been a denial of rights to a group of
persons that raises an issue of general public importance. The Division also participates as
amicus curiae in federal court cases that raise important legal questions involving the application
and/or interpretation of the Act. To alert the Justice Department to matters involving a pattern or
practice of discrimination, matters involving the denia of rights to groups of persons, or lawsuits
raising issues that may be appropriate for amicus participation, contact:

U.S. Department of Justice

Civil Rights Division

Housing and Civil Enforcement Section G St.
950 Pennsylvania Avenue, N.W.

Washington, DC 20530

For more information on the types of housing discrimination cases handled by the Civil
Rights Division, please refer to the Housing and Civil Enforcement Section's website at
http://www.usdoj.gov/crt/housing/hcehome.html.

A HUD or Department of Justice decision not to proceed with a Fair Housing Act matter
does not foreclose private plaintiffs from pursuing a private lawsuit. However, litigation can be
an expensive, time-consuming, and uncertain process for all parties. HUD and the Department of
Justice encourage parties to Fair Housing Act disputes to explore all reasonable alternatives to
litigation, including alternative dispute resol ution procedures, such as mediation. HUD attempts
to conciliate al Fair Housing Act complaints. In addition, it is the Department of Justice's policy
to offer prospedive defendants the opportunity to engage in pre-suit settlement negotiations,
except in the most unusual circumstances.
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client (we will call her Ms. Green) seeks help in defending against an eviction

by her landlord. Her landlord, alleging that she violated the lease, gave her

a three-day notice to vacate. Identifying a recent incident during which the
property managers called the police, the notice states that Ms. Green had confronted
management in a loud and belligerent manner, talking irrationally and cursing. The
police arrested Ms. Green, but they released her without filing charges.

Ms. Green explains to you that she has been diagnosed with bipolar disorder and
schizoaffective disorder. She has lived at the 200-unit apartment complex for eight
months without problems, but she recently has been having some difficulties. She
tells you that she has had several recent similar outbursts directed toward manage-
ment personnel. She wants to avoid eviction. She acknowledges that her conduct vio-
lated the lease provisions prohibiting her from behaving in aloud or obnoxious man-
ner and disturbing the comfort and safety of management employees or disrupting
business operations.

As a person with a disability, Ms. Green has a powerful tool at her disposal—the rea-
sonable-accommodation provision of the Fair Housing Act.' With the passage of the
Fair Housing Amendments Act of 1988, Congress expanded the protections of the
Fair Housing Act to prohibit discrimination against persons with disabilities in the
sale or rental of a dwelling.? The Fair Housing Act includes protections against mak-
ing the dwelling “unavailable” because of an individual’s disability.? Congress further
defined such discrimination as including “a refusal to make reasonable accommoda-

'Fair Housing Act, 42 U.S.C.A. § 3604(f)(3)(B) (West 2003). The Fair Housing Act, including the reasonable-accommo-
dation provision, applies to all landlords, except for a few very limited exceptions. See id. § 3603(b). Tenants living in
public housing or other federally subsidized housing also have the protection of the reasonable-accommodation provi-
sion in Section 504 of the Rehabilitation Act of 1973. 29 U.S.C.A. § 794 (West 1999 & Supp 2006); 24 C.FR. § 8.33
(2006) (implementing regulation); see, e.g., Majors v. Housing Authority of De Kalb, 652 F.2d 454 (5th Cir. Unit B 1981)
(Clearinghouse No. 28,506) (applying Section 504 of Rehabilitation Act to public housing authority and remanding case
for determination of whether tenant who had been served with eviction notice for violating no-pet rule was disabled,
whether tenant required companionship of dog, and what, if any, reasonable accommodation may be made); City Wide
Associates v. Penfield, 564 N.E. 2d 1003 (Mass. 1991) (Clearinghouse No. 46,336) (reasonable accommodation provision
of Section 504 of the Rehabilitation Act precluded federally subsidized landlord from evicting tenant with mental illness
despite tenant'’s violation of lease provision prohibiting damage to apartment). The reasonable-accommodation provision
of Section 504 parallels that of the Fair Housing Act.

2Fair Housing Amendments Act of 1988, Pub. L. No. 100-430, 102 Stat. 1619 (codified at 42 U.S.C. §§ 3601-3619, 3631
and 28 U.S.C. §§ 2341-2342); Fair Housing Act, Pub. L. No. 90-284, §§ 801-819, 82 Stat. 73, 81-89 (1968) (codified as
amended at 42 U.S.C. § 3601-3619 (1988)); 24 C.FR. pt. 100 (2006) (implementing regulations).

3Fair Housing Act, 42 U.S.C.A. § 3604(f) (West 2003). State fair housing acts may provide substantially equivalent
protections.
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tions in rules, policies, practices, or ser-
vices, when such accommodations may be
necessary to afford such person equal op-
portunity to use and enjoy a dwelling.”

An eviction makes a dwelling unavail-
able. A reasonable accommodation in a
rule or policy may be necessary to permit
an individual with a disability to use the
dwelling by preventing eviction. Thus
the protection of the reasonable-accom-
modation provision extends to eviction
actions.’ Even when the tenant violates
the lease terms, the landlord may not
necessarily evict the tenant for conduct
related to the tenant’s disability.

Here I cover who is protected under the
Fair Housing Act, what steps a tenant
must take to obtain a reasonable accom-
modation, and how a tenant may defend
an eviction lawsuit on the basis of the
landlord’s failure to grant a reasonable
accommodation. In covering these top-
ics, I give an overview of the case law de-
velopments in eviction suits that relate to
tenants with disabilities and offer advo-
cacy tips on using the Fair Housing Act to
contest evictions either by filing affirma-
tively or defending the eviction lawsuit.

I. Who Is Protected?

The Fair Housing Act protects individu-
als with either mental or physical dis-
abilities from discrimination on the ba-
sis of disability. That protection includes
the right to reasonable accommodations.
Landlords must accommodate even ten-
ants whom they allege constitute a “direct

threat” if the accommodation will elimi-
nate or minimize the threat.

A. Defining Disability Within the
Scope of the Fair Housing Act

A necessary first step is to determine
whether your client is covered under the
Fair Housing Act. Congress, using the
word “handicap,” defined disability with
respect to a person as “(1) a physical or
mental impairment which substantially
limits one or more of such person’s major
life activities, (2) a record of having such
an impairment, or (3) being regarded
as having such an impairmemt.”6 So, for
your client to fall under the protections
of the Fair Housing Act, you must show
that your client has an actual disability,
has a record of having such a disability,
or is regarded as having such a disability.

The U.S. Department of Housing and Ur-
ban Development (HUD) identifies cer-
tain conditions that clearly constitute a
disability and defines the phrases “major
life activities,” “has a record of such an
impairment,” and “is regarded as having
an impairment.”” HUD includes in its list
of disabilities any mental or psychologi-
cal disorder such as mental retardation,
emotional or mental illness, and specific
learning disabilities.? HUD also includes
orthopedic, visual, speech, and hear-
ing impairments, cerebral palsy, autism,
epilepsy, muscular dystrophy, multiple
sclerosis, cancer, heart disease, diabe-
tes, HIV (human immunodeficiency vi-
rus) infection, and drug addiction and
alcoholism in its listing of conditions
that constitute a “mental impairment.””

4d.; see also 24 C.FR. § 100.204 (2006) (implementing regulation). The reasonable-accommodation provision has
withstood constitutional challenges, with the courts holding that it is a valid exercise of Congress’ power under the com-
merce clause. See, e.g., Groome Resources Limited v. Parish of Jefferson, 234 F.3d 192 (5th Cir. 2000) (Clearinghouse
No. 53,606).

See generally Robert J. Aalberts, Suits to Void Discriminatory Evictions of Disabled Tenants Under the Fair Housing
Amendments Act: An Emerging Conflict?, 33 ReaL ProPerTY PROBATE AND TRUST JOURNAL 649 (1999).

SFair Housing Act, 42 U.S.C.A. § 3602 (West 2003) (definitions). Other articles in this issue discuss definitions of “dis-
ability” in other contexts; see, e.g., Arlene Mayerson, Disability Rights Law: Roots, Present Challenges, and Future
Collaboration; Susan Ann Silverstein, Expanding and Preserving Affordable Housing Opportunities for Persons with
Disabilities; Kevin Liebkemann & Raymond Cebula, Interplay Among Unemployment Insurance, Welfare, Social Security
Disability, and SSI Benefits; Alan M. Goldstein & Barbara Siegel; Making the ADA Work for Social Security Disability
Beneficiaries: Life After Cleveland v. Policy Management Systems; Linda Landry & Gerald A. Mcintyre, Social Security:
Changes on the Horizon.

724 C.FR. § 100.201 (2006).
8/d.

°ld. (identifying several impairments that constitute disability). Both current and past alcoholism are protected disabilities.
See id. (listing alcoholism as a disability and not distinguishing between current and past use).
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HUD makes clear that the listing is not
exclusive.'® Although Congress recogniz-
es drug addiction as a disability, it spe-
cifically excludes “current, illegal use of
or addiction to a controlled substance.”
This exception can be difficult for a ten-
ant to argue in the context of an eviction
and areasonable accommodation request
when a tenant claims that he has stopped
current, illegal use and is undergoing
treatment.'*

HUD defines “major life activities” as
meaning “functions such as caring for
one’s self, performing manual tasks,
walking, seeing, hearing, speaking,
breathing, learning, and working.”™
Courts recognize both the inability to
obtain an apartment and “interacting
with others” as major life activities.* The
recognition of “interacting with others”
as a major life activity may be particu-
larly key in the eviction context when the
complaint centers on a tenant’s disrup-
tive interaction with other tenants. The
term “substantially limits"—as it modi-
fies “major life activities” in the Fair
Housing Act—is not defined by statute or
applicable regulations, although the U.S.
Supreme Court held that it meant “con-
siderable” or “to a large degree.”

Although an individual may not have a
physical or mental impairment that sub-
stantially limits the individual’s major

life activities, Congress includes within
the protection of the Fair Housing Act
persons “being regarded as having such
an impairment.””® HUD defines the
phrase to include three circumstances:
(1) the individual has a physical or men-
tal impairment that does not substan-
tially limit one or more major life activi-
ties but that is treated by another person
as constituting such a limitation; (2) the
individual has a physical or mental im-
pairment that substantially limits one or
more major life activities only as a result
of the attitudes of others toward such
impairment; or (3) the individual has
none of the impairments identified by
HUD but is treated by another person as
having such an impairment.'” Given this
expansive definition, a tenant may be
brought within the protection of the rea-
sonable-accommodation provision even
if the tenant does not have a substantially
limiting physical or mental impairment.

B. Assessing Tenants Who
Have Disabilities and Who,
Landlords Allege, Constitute
a "Direct Threat”

Congress specifically provides that the
Fair Housing Act does not protect an in-
dividual who has a disability and “whose
tenancy would constitute a direct threat
to the health or safety of other individu-
als or whose tenancy would result in sub-
stantial physical damage to the property

°See id.

""Fair Housing Act, 42 U.S.C.A. § 3602(h) (West 2003); see also United States v. Southern Management Corporation,
955 F.2d 914, 919-22 (4th Cir. 1992) (Clearinghouse No. 46,158) (discussion of exclusion for current, illegal use of or
addiction to controlled substance).

'2See, e.g., Peabody Properties Incorporated v. Sherman, 638 N.E.2d 906, 908-9 (Mass. 1994) (reversing trial court and
upholding eviction for both current use and possession with intent to distribute).

1324 C.FR. § 100.201 (2006).

4See, e.g., Southern Management Corporation, 955 F.2d at 919 (“The inability to obtain an apartment is, we feel, on a
par with the inability to obtain a job.”); McAlindin v. County of San Diego, 192 F.3d 1226, 1234 (9th Cir. 1999) (“inter-
acting with others” is major life activity under the Americans with Disabilities Act (ADA), and substantial limitations on
this activity because of disability must be reasonably accommodated in workplace), opinion amended in part on other
grounds, 201 F.3d 1211 (9th Cir. 2000); Criado v. IBM Corporation, 145 F.3d 437, 442-43 (1st Cir. 1998) (same).

"Toyota Motor Manufacturing v. Williams, 534 U.S. 184, 194-202 (2002) (Clearinghouse No. 54,341) (discussion of
impairment and meaning of “substantially limiting one or more major life activities” under the ADA); Sutton v. United Air
Lines, 527 U.S. 471, 481-89 (1999) (Clearinghouse No. 52,331) (same).

'®Fair Housing Act, 42 U.S.C.A. § 3602 (West 2003).

724 C.FR. § 100.201 (2006) (definitions). In the context of the ADA, the U.S. Supreme Court put it as follows: “[A] person
is ‘regarded as’ disabled if a covered entity mistakenly believes that the person’s actual nonlimiting impairment substan-
tially limits one or more major life activities.” Murphy v. United Parcel Service, 527 U.S. 516, 522 (1999) (Clearinghouse
No. 52,334); see also Sutton, 527 U.S. at 489-94 (discussion of “regarded as having a disability” under the ADA).
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of others.”*® However, this exclusion does
not give a landlord free rein to disre-
gard the reasonable-accommodation
requirement in the context of an evic-
tion of a tenant for threatening conduct.
Courts rejected the argument that when
the tenant constituted a direct threat, the
reasonable-accommodation provision
did not apply.” If a reasonable accom-
modation can eliminate or significantly
reduce the threat, the landlord must
grant the accommodation.* The land-
lord may proceed with an eviction only
if the tenant constitutes a threat after the
landlord made an effort to accommodate
the tenant.* The only exception to this
requirement occurs if the landlord can
demonstrate “that no ‘reasonable ac-
commodation’ will eliminate or accept-
ably minimize any risk [the tenant] poses
to other residents....” **

In Roe v. Housing Authority of Boulder the
tenant suffered from a severe manic-de-
pressive disorder in addition to a hear-
ing impairment.® The landlord sought
to evict the tenant for several incidents
of abusive and threatening behavior.*
These included an incident in which
the tenant struck and injured another

resident, several incidents of verbal
abuse and threats toward the manager,
and multiple complaints of loud noise
from the tenant’s apartment.® The ten-
ant contended that his mental and hear-
ing impairment caused this conduct and
that the landlord had a duty to attempt
to avoid eviction by reasonably accom-
modating his disability.*® In Roe v. Sugar
River Mills Associates the tenant was crim-
inally convicted of disorderly conduct
for harassing and threatening residents
with physical violence.* The tenant here
also contended that his behavior resulted
from his mental disability.?® The district
courts in both cases denied the landlord
summary judgment and held that the
landlord had the duty before evicting the
tenant to demonstrate that no reasonable
accommodation “will eliminate or ac-
ceptably minimize any risk” that the ten-
ant posed to other residents.*

HUD and the U.S. Department of Justice,
in their Joint Statement on reasonable
accommodations, give guidance on how
a landlord must assess a situation when
the landlord believes that a tenant con-
stitutes a direct threat.’ The landlord
may not deny—based on fear, specula-

'®Fair Housing Act, 42 U.S.C.A. § 3604(f)(9) (West 2003); 24 C.FR. § 100.202(d) (2006); see generally Jennifer L. Dolak,
The FHAA's Reasonable Accommodation & Direct Threat Provisions as Applied to Disabled Individuals Who Become
Disruptive, Abusive, or Destructive in Their Housing Environment, 36 INDianA Law Review 759 (2003).

See, e.g., Roe v. Housing Authority of Boulder, 909 F. Supp. 814 (D. Colo. 1995); Roe v. Sugar River Mills Associates,
820 F. Supp. 636 (D.N.H. 1993) (Clearinghouse No. 48,483).

20See Roe, 909 F. Supp. at 822-23; Roe, 820 F. Supp. at 639-40; see also U.S. DepaRTMENT OF JusTICE & U.S. DEPARTMENT OF
HousING AND UrsaN DEVELOPMENT, JOINT STATEMENT OF THE DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT AND THE DEPARTMENT OF JUSTICE:
ReAsONABLE ACCOMMODATIONS UNDER THE FAIR HousiNg AcT 91 4 (2004), www.usdoj.gov/crt/housing/jointstatement_ra.htm [here-
inafter Jot Statement] (providing technical assistance on rights and obligations of persons with disabilities and landlords
on reasonable-accommodation requests).

21See Roe, 909 F. Supp. at 822-23; Roe, 820 F. Supp. at 639-40; see also JoINT STaTement, supra note 20, 1 4 (accommoda-
tion required only if threat can be eliminated or significantly reduced by reasonable accommodation).

22Roe, 909 F. Supp. at 822-23; Roe, 820 F. Supp. at 640; see, e.g., Arnold Murray Construction Limited Liability Company
v. Hicks, 621 N.W.2d 171, 174-76 (S.D. 2001) (upholding eviction because landlord had shown that no reasonable
accommodations would diminish risk posed by tenant).

2Roe, 909 F. Supp. 814.
%ld. at 816-17.

2ld.

ld. at 817.

2’Roe, 820 F. Supp. 636.
28/d. at 637-38.

2%Roe, 909 F. Supp. at 822-23; Roe, 820 F. Supp. at 640. In both cases, the tenants filed affirmative lawsuits challenging
the evictions rather than merely defending the evictions in the state court eviction process. But, as | discuss in lll, tenants
may defend evictions in state court on the basis of the reasonable-accommodation provision.

30See JoINT STATEMENT, supra note 20, 1 5.

Clearinghouse REVIEW Journal of Poverty Law and Policy m September—-October 2007 275

EXHIBIT B



Using the Reasonable-Accommodation Provision of the Fair Housing Act to Prevent the Eviction of a Tenant with Disabilities

276

tion, or stereotype about a particular
disability—an accommodation under the
direct-threat exclusion.* The landlord
must undertake an individualized as-
sessment based on current conduct or a
recent history of overt acts.* The assess-
ment must consider (1) the nature, dura-
tion, and severity of the risk of injury; (2)
the probability that injury will actually
occur; and (3) whether any reasonable
accommodation will eliminate the direct
threat.® In evaluating a recent history
of conduct, the landlord must take into
account whether the tenant received in-
tervening treatment or medication that
eliminated the direct threat.3

are blurred, and the court should not be
allowed to misplace the burden of proof.

Il. What Steps Must a Tenant
Take to Obtain a Reasonable
Accommodation?

Tenants desiring an accommodation
must initiate the request and follow some
additional steps. Landlords have no af-
firmative obligation to initiate a reason-
able accommodation.

A. Request the Accommodation

A tenant seeking a reasonable accommo-
dation must ask the landlord for an ac-

commodation.*® Neither the Fair Housing
Act nor the regulations limit when the re-
quest must be made nor specify the man-
ner in which an individual is to request
an accommodation.? Thus, even if a ten-
ant first requests an accommodation af-
ter an eviction suit is filed or a judgment
obtained, the landlord must consider the
request.4> Although requests need not be
in writing, good practice demands that
the request be reduced to writing. The re-
quest should be delivered to the landlord
in a way (e.g., certified mail or first-class
mail) to ensure that proof of delivery of
the request can be established in court.
These steps will eliminate fact questions

Before evicting a tenant with a disability
on the basis that the tenant poses a direct
threat, the landlord must have “reliable,
objective evidence” that the person pos-
es a direct threat.” Notwithstanding the
strong language of the Joint Statement,
the courts sometimes seemwillingtobase
their decisions on fear or speculation.®
Advocates should strongly emphasize to
the court the Joint Statement’s language
requiring objective evidence. The land-
lord has the burden in court to prove that
the individual poses a direct threat.’” The
tenant does not have the burden to show
that he is not a threat. These lines often

31d.
2[d.
3d.
#[d.
*/d.

*/d.; see, e.g., Wirtz Realty Corporation v. Freund, 721 N.E.2d 589 (lll. App. Ct. 1999) (acknowledging that trial court
based its decision only on subjective fears but undertaking extensive review of evidence and concluding that objective
evidence supported tenants’ eviction for threatening behavior of their son), appeal denied without opinion, 729 N.E.2d
505 (Ill. 2000) (table); Arnold Murray Construction, 621 N.W.2d 171 (affirming eviction of tenant whose brain injury
resulted in uncontrollable outbursts).

37See Dadian v. Village of Wilmette, 269 F.3d 831, 840 (7th Cir. 2001) (Clearinghouse No. 54,278).

38See JoINT STATEMENT, supra note 20, 11 12 (“An applicant or resident is not entitled to receive a reasonable accommodation
unless she requests one.”). If the tenant resides in public housing and the local housing authority initiates the eviction
process, the tenant may request the accommodation as part of the grievance process. See 24 C.FR. §§ 966.50-966.57
(2006) (grievance procedure regulations). Public housing grievance procedures may raise due process issues if the hous-
ing authority does not inquire into the capacity of pro se tenants with mental disabilities to represent themselves in the
grievance procedure. See Blatch v. Hernandez, 360 F. Supp. 2d 595, 621-22 (S.D.N.Y. 2005). The regulations also require
that housing authorities provide for accommodations necessary to allow persons with disabilities to participate in the
hearing. See 24 C.FR. § 966.56 (h) (2006).

39See also JoinT STaTemenT, supra note 20, 91 12 (discussion of when and how a person should request an accommodation).

4See Radecki v. Joura, 114 F.3d 115 (8th Cir. 1997) (trial court erred when, in determining whether landlord knew of
tenant’s disability, it limited time frame to date on which landlord gave eviction notice rather than date on which tenant
was forcibly evicted).
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on issues relating to whether the tenant
requested an accommodation and the na-
ture of the requested accommodation.

The request should briefly explain that
the tenant has a disability and ask that, as
an accommodation under the Fair Hous-
ing Act, the landlord not proceed with
the eviction. The request should specify
the actions that the tenant is proposing
to remedy the behavioral issues that have
resulted in the initiation of the eviction
process. The request should include an
offer to meet with the landlord to answer
any questions or to give additional infor-
mation.* If the landlord refuses to meet
to discuss the requested accommoda-
tion, this refusal will help establish the
tenant’s defense in court.

B. If Requested, Give Proof
of Disability

Giving proof of the tenant’s disability
when initially requesting the accommo-
dation is not necessary. However, if the
landlord questions whether the tenant
has a disability or whether the disability
ties into the complained-of conduct, the
tenant should give the landlord proof of
the disability. Proof may be in the form of
a letter showing that the tenant receives
Supplement Security Income or Social
Security Disability benefits.#* Other ac-
ceptable verification can come from the
tenant’s treating physician, a mental
health counselor, a peer support group,
a nonmedical service agency, or even a
reliable third party in a position to know
about the individual’s disability.#* You
may have to talk with the person writing

the letter to ensure that the letter suffi-
ciently identifies the nature of the dis-
ability and the need for the requested
accommodation. Because the person
writing the letter may have to testify in
court, you should emphasize that the
person must give an honest opinion that
can be defended in court.

Sometimes landlords request additional
information about the nature of the dis-
ability. Landlords generally may not in-
quire about the nature or severity of a
tenant’s disability.#* However, certain
inquiries are permitted if the nature of
the disability is not obvious. For exam-
ple, a landlord may request information
that (1) is necessary to verify that the in-
dividual is disabled within the meaning
of the Fair Housing Act, (2) describes the
accommodation, or (3) shows the rela-
tionship between the person’s disability
and requested accommodation.* Absent
unusual circumstances, the tenant does
not need to give the landlord medical re-
cords or detailed information about the
nature of the disability.*® You should be
sensitive to the tenant’s privacy concerns
and consultwith the tenant before releas-
ing any information to make sure that the
tenant does not object to the release of
the information to the landlord.4?

C. Show that the Tenant's
Disability Contributed to
the Lease Violation

In trying to stop the eviction, the tenant
must do more than prove that he has a
disability. The tenant must indicate that
the disability caused or contributed to the

4See, e.g., Groner v. Golden Gate Gardens Apartments, 250 F.3d 1039, 1047 (6th Cir. 2001) (Clearinghouse No. 53,835)
(landlord’s refusal to meet to discuss possible accommodations did not constitute bad faith because landlord’s previous
efforts to accommodate plaintiff's disability had been unsuccessful; court specifically noted that it did not condone
landlord’s failure to respond to tenant’s request for face-to-face meeting).

42Persons receiving Supplemental Security Income or Social Security Disability Insurance qualify as disabled under the Fair
Housing Act, but persons who qualify as disabled under the Fair Housing Act do not necessarily qualify as disabled for
purposes of disability benefits under the Social Security Act. See JoinT Statement, supra note 20, 11 18 n.10 (citing Cleveland
v. Policy Management Systems Corporation, 526 U.S. 795, 797 (1999) [Clearinghouse No. 52,255]). For more discussion
of the Cleveland case, see Goldstein & Siegel, supra note 6.

43See JoINT STATEMENT, supra note 20, 1 18.
“See 24 C.FR. § 100.202(c) (2006).
45JoINT STATEMENT, supra note 20, 1 18.

“/d.; see 24 C.FR. § 100.202(c) (2006); see also U.S. DeparTMENT oF HousING AND URBAN DeveLopMENT, PusLic Housing Occupancy
Guipesook § 1.2 (2003), www.hud.gov/offices/pih/programs/ph/rhiip/phguidebook.cfm (“Under no circumstances should
a PHA [public housing authority] request an applicant or resident’s medical records....").

4’See generally state rules of professional conduct relating to confidentiality of client information.
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lease violation and propose a change that
would prevent future similar lease viola-
tions.*® As the Seventh Circuit explained,
“[t]he accommodation must facilitate a
disabled individual’s ability to function,
and it must survive a cost-benefit bal-
ancing that takes both parties’ needs into
account.” Some examples of reasonable

D. Prove that the Requested
Accommodation Is Reasonable

The statute and implementing regulation
require only “reasonable” accommoda-
tions.5' There also must be “an identi-
fiable relationship, or nexus, between
the requested accommodation and the

individual’s disability,” that is, the ac-
commodation must be necessary because
of the tenant’s disability and not because
of some nondisability-related charac-
teristic.5* This nexus requires accom-
modations necessary to meet the dis-
ability-created needs of the person with
disabilities.”® The nexus requirement
does not mean that the requested accom-
modation is reasonable. If the tenant
does not show nexus, the landlord may
deny the requested accommodation on
that basis without considering whether
the requested accommodation is reason-
able. If the tenant shows a nexus, then
the landlord must consider the reason-
ableness of the request. The requested
accommodation may even require that
the landlord bear certain costs so long
as they are reasonable.5* A requested ac-
commodation is unreasonable only when
it fundamentally alters the nature of the
program or imposes undue financial and
administrative burdens.’ The accommo-
dation must also be necessary to afford

accommodations that include changes
that would help prevent future similar
lease violations in the eviction context
are (a) forbearing from eviction to al-
low the tenant to recover from an injury
or illness; (b) forbearing from eviction
to allow the tenant to seek and receive
medical or mental health treatment; (c)
using program funds or security deposits
to compensate for damage to the apart-
ment; (d) physically modifying—such as
installing soundproofing—public hous-
ing or federally subsidized housing at
the owner’s expense to allow the tenant
to continue in occupancy; (e) modify-
ing house rules to transfer a tenant to an
apartment where the tenant can comply
with the lease or transferring a neigh-
bor to another apartment for the same
purpose; and (f) adjusting the landlord’s
eviction policies by delaying an eviction
for a set time after which the case is dis-
missed if the tenant does not engage in
disruptive behavior.5°

“8See JoINT STATEMENT, supra note 20, 111 6-7.

“Bronk v. Ineichen, 54 F.3d 425, 431 (7th Cir. 1995) (reversing judgment for landlord because of confusing jury instruc-
tions in suit by profoundly deaf women for landlord’s refusal to permit them to have hearing dog in apartment).

*0Cobble Hill Apartments Company v. McLaughlin, 1999 Mass. App. Div. LEXIS 166, at *11 (Mass. App. Ct. June 23, 1999)
(no case number in original) (listing possible accommodations).

STFair Housing Act, 42 U.S.C.A. § 3604(f)(3)(B) (West 2003); 24 C.F.R. § 100.204 (2006). In the context of the ADA reason-
able-accommodation provision in employment, the U.S. Supreme Court described how an accommodation works: “The
simple fact that an accommodation would provide a ‘preference’—in the sense that it would permit the worker with a
disability to violate a rule that others must obey—cannot, in and of itself, automatically show that the accommodation
is not ‘reasonable.”” US Airways v. Barnett, 535 U.S. 391, 398 (2002) (Clearinghouse No. 53,202). For a general discus-
sion of the Supreme Court’s view of the reasonable-accommodation provision in employment under the ADA, see id. at
395-402.

52JOINT STATEMENT, supra note 20, 1 6.

>Giebeler v. M & B Associates, 343 F.3d 1143, 1149-55 (9th Cir. 2003) (Clearinghouse No. 55,404) (citing US
Airways, 535 U.S. 391, and distinguishing Salute v. Stratford Greens Garden Apartments, 136 F.3d 293 (2d Cir. 1998)
(Clearinghouse No. 51,899) (landlord must accommodate disability-created needs of person with disabilities)). E.g., a
district court required a housing authority to modify its no-pet policy to allow a tenant with a hearing-impaired son to
keep a dog that would alert him to hear knocks at the door and the sounding of the smoke alarm. See Green v. Housing
Authority of Clackamas County, 994 F. Supp. 1253 (D. Or. 1998).

*See, e.g., Shapiro v. Cadman Towers Incorporated, 51 F.3d 328, 335 (2d Cir. 1995); United States v. California Mobile
Home Park Management Company, 29 F.3d. 1413, 1416 (9th Cir. 1994), appeal after remand, 107 F.3d 1374 (9th Cir.
1997).

>Giebeler, 343 F.3d at 1157; Groner, 250 F.3d at 1044. The Supreme Court spoke on the issue of fundamental alteration

in the context of the ADA. See PGA Tour Incorporated v. Martin, 532 U.S. 661, 682-91 (2001) (Clearinghouse No. 53,803)
(request to waive golf tournament rule requiring walking would not result in fundamental alteration of program).
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the individual with the disability an equal
opportunity to use the dwelling unit.5®
Whether a requested accommodation is
required is “highly fact-specific, requir-
ing case-by-case determination.”s?

Thus framing the accommodation re-
quest correctly is vital. If the landlord
rejects the requested accommodation,
the court judges the landlord’s actions
in the context of the requested accom-
modation, not some unarticulated re-
quest.® As more information becomes
available, reframing the request may be
necessary and should be done with an
eye on defending the eviction in court
if the landlord denies the requested ac-
commodation. In a case where the tenant
allegedly exhibited threatening behavior,
you should draft the accommodation re-
quest to eliminate the landlord’s “direct
threat” defense to the extent possible.

In the eviction context, the tenant’s re-
questedaccommodationis oftenarequest
that the landlord forgive a violation of the
lease and not proceed with an eviction.
When the tenant’s behavior is an isolated
onetime event and the tenant can pro-

has been occurring with some frequency
over time or in which the landlord with-
out success has given the tenant an op-
portunity to change.® Such cases are not
impossible but are difficult and, in court,
may well turn both on how well they are
presented and on the judge’s attitude.

E. Understand the
Landlord’s Obligations

The landlord is legally obligated to re-
spond promptly to a reasonable-ac-
commodation request.®® A delay in re-
sponding itself may constitute illegal
discrimination.® The landlord must re-
spond especially if the landlord has ques-
tions about the tenant’s alleged disability
or requested accommodation. According
to the Seventh Circuit, “[ilf a landlord is
skeptical of a tenant’s alleged disability
or the landlord’s ability to provide an ac-
commodation, it is incumbent upon the
landlord to request documentation or
open a dialogue.”® Thus, when a landlord
has questions, the landlord should initi-
ate an interactive process in which the
parties attempt to come to an agreement
on an acceptable accommodation.®

pose affirmative steps that are likely to
prevent the behavior from recurring, the
tenant’s case is strong. The more diffi-
cult cases are those in which the behavior

A landlord who engages in the interac-
tive process is much more likely to de-
fend successfully an eviction against an
affirmative defense of failure to grant a

*Fair Housing Act, 42 U.S.C.A. § 3604(f)(3)(B) (West 2003); 24 C.F.R. § 100.204 (2006).

>’Groner, 250 F.3d at 1044; Hovsons Incorporated v. Township of Brick, 89 F.3d 1096, 1104 (3d Cir. 1996); California
Mobile Home Park Management Company, 29 F.3d at 1418.

8Cf. Groner, 250 F.3d at 1045-46 (evaluating each of four proposed accommodations that tenant suggested).
*See, e.g., Andover Housing Authority v. Shkolnik, 820 N.E.2d 815 (Mass. 2005).

0JoINT STATEMENT, supra note 20, 1 15.

%'Groome Resources, 234 F.3d at 199-200.

2 Jankowski Lee and Associates v. Cisneros, 91 F.3d 891, 895 (7th Cir. 1996); see also Andover Housing Authority, 820
N.E.2d at 822 (although Fair Housing Act does not impose obligation to engage in interactive process, it is “the optimal
way for a landlord and tenant to explore the scope” of tenant’s requested accommodation).

8Compare Jankowski, 91 F.3d at 895 (landlord has obligation to ask questions or open dialogue if landlord has questions
about requested accommodation), with Groner, 250 F.3d at 1047 (landlord had been in “close contact” with tenant
for months, previous efforts to accommodate tenant's disability proved unsuccessful, and Fair Housing Act does not
impose duty on landlord to engage in interactive process), and Lapid-Laurel, Limited Liability Company v. Zoning Board
of Adjustment of Scotch Plains, 284 F.3d 442, 455 (3d Cir. 2002) (Clearinghouse No. 54,636) (Fair Housing Act does not
impose duty on local government land-use boards to engage in interactive process in response to reasonable-accom-
modation request). Lapid-Laurel did not address the interactive process in the landlord-tenant context, but rather only
in the context of a land-use change request. Although the Fair Housing Act does not require an interactive process, the
nature of the reasonable-accommodation process implicitly requires a landlord who has questions about whether a tenant
is disabled or about the necessity for the accommodation to respond to the tenant’s request so that the tenant has an
opportunity to give clarifying information. See also Douglas v. Kriegsfeld Corporation, 854 A.2d 1109, 1122 n.22 (D.C.
2005) (en banc) (Clearinghouse No. 55,984) (extensive listing of cases discussing whether interactive process is required
under Fair Housing Act).
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reasonable accommodation.®* However,
when the requested accommodation it-
self is unreasonable, the landlord may
not have any obligation to engage in the
interactive process.®> Thus the accom-
modation request should be carefully
crafted.

Thelandlord mayraise the “direct threat”
argument in response to the request for
an accommodation. If the landlord raises
this argument, the landlord must show
that no reasonable accommodation will
eliminate or acceptably minimize the
risk that the tenant poses to other ten-
ants.%

lll. How May a Tenant Defend an
Eviction Lawsuit on the Basis of
the Landlord’s Failure to Grant a
Reasonable Accommodation?

As soon as the tenant believes that the
landlord will not grant the requested ac-
commodation and will proceed with fil-
ingin court, the tenant should determine
the best forum for contesting the evic-
tion: defending in eviction court or fil-
ing an affirmative Fair Housing Act suit
or administrative complaint. The Fair
Housing Act gives tenants the choice of
filing a lawsuit in federal or state court or
an administrative complaint with HUD.%
Tenants also may raise Fair Housing Act
defenses to an eviction lawsuit.® This is
because the supremacy clause of the U.S.
Constitution requires that state courts

consider federal claims or defenses.®
Depending on the state’s laws on preclu-
sion with respect to judgments in evic-
tion cases, an unsuccessful tenant may
still be able to bring an affirmative law-
suit challenging the legality of the lease
termination.” If the tenant decides to file
an affirmative Fair Housing Act lawsuit
to enjoin the eviction, the suit should be
filed before the landlord files in court to
avoid abstention issues.”

In defending an eviction in state court,
the tenant should plead as an affirma-
tive defense to the eviction the landlord’s
failure to grant the reasonable accommo-
dation. State court pleading rules dictate
how and within what time frame the ten-
ant must assert the defense. At this point
your focus must shift to issues of evidence
and the legal standard. The courts follow
a burden-shifting approach. First your
client “must make a prima facie showing
that her requested accommodation is (1)
linked to her disability-related needs,
(2) necessary to afford her an equal op-
portunity to enjoy ... [the dwelling] and
(3) possible to implement.”” If your cli-
ent makes such a showing, the burden
shifts to the landlord to demonstrate that
the requested accommodation is unrea-
sonable.” As noted in II.D, a requested
accommodation is unreasonable when
it fundamentally alters the nature of the
program or imposes undue financial or
administrative burdens.” The inquiry is

%See, e.g., Andover Housing Authority, 820 N.E.2d at 825-26.

%See, e.g., Huberty v. Washington County Housing and Redevelopment Authority, 374 F. Supp. 2d 768, 775-76 (D.

Minn. 2005).

%Roe, 909 F. Supp. at 822-23; Roe, 820 F. Supp. at 640.

5’See Fair Housing Act, 42 U.S.C.A. § 3610(a) (West 2003) (administrative complaint); id. § 3613(a) (lawsuit).

%8See Newell v. Rolling Hills Apartments, 134 F. Supp. 2d 1026, 1036-39 (N.D. lowa 2001); Douglas, 884 A.2d 1109;
Josephinium Associates v. Kahli, 45 P.3d 627, 632 (Wash. Ct. App. 2002).

89U.S. Consr. art. VI; see, e.g., Flynn v. 3900 Watson Place, 63 F. Supp. 2d 18, 23 (D.D.C. 1999); Fayyumi v. City of Hickory
Hills, 18 F. Supp. 2d 909, 912 (N.D. Ill. 1998); Rodriguez v. Westhab Incorporated, 833 F. Supp. 425 (S.D.N.Y. 1993).

7°Cf. Migra v. Warren City School District Board of Education, 465 U.S. 75, 85 (1984) (federal court must give state court
judgment same claim preclusive effect as would state courts). E.g., Texas does not give res judicata effect to forcible
detainer judgments. See Tex. Prop. Cobe AnN. § 24.008 (Vernon 2000); Tex. Civ. Prac. & Rem. Cobe Ann. § 31.005 (Vernon
1997); Lopez v. Sulak, 76 S.W.3d 597, 606-7 (Tex. App. 2002).

71See Younger v. Harris, 401 U.S. 37 (1971); DeSpain v. Johnston, 731 F.2d 1171, 1175 (5th Cir. 1984).

2Huberty, 374 F. Supp. 2d at 773 (granting, because requested accommodation was unreasonable, summary judgment
to housing authority in challenge to termination of Section 8 voucher for participant’s failure to recertify timely).

3See, e.g., id.
74Giebeler, 343 F.3d at 1157; JoINT STATEMENT, supra note 20, 1 7; see also supra note 55.
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“highly fact-specific, requiring a case-
by-case determination.”

In an eviction lawsuit or an in affirmative
lawsuit challenging the landlord’s failure
to grant the requested accommodation,
the tenant must prove certain facts.

A. Proving Up the Disability

The tenant may prove up her disability
by her own testimony showing that she
meets the definition of a person with dis-
abilities set forth by HUD.” This testimo-
ny should describe the disability and how
it substantially impairs or limits one or
more major life activities.” If the tenant
isreceiving disability benefits, the tenant
should testify as to those benefits. If the
landlord is contesting whether the ten-
ant has a disability, then the expert tes-
timony of a treating physician or mental
health professional may be necessary.”
Because of hearsay issues, testimony
is required; a court will exclude, upon
proper objection, a letter from a physi-
cian giving an opinion that the tenant is
disabled.” The testimony should educate
the judge about the behavior issues that
the disability creates for the tenant.

B. Proving that Tenant Requested
an Accommodation

A tenant seeking a reasonable accom-
modation may show that the tenant re-
quested an accommodation by putting
on testimony that the tenant requested
an accommodation or introducing into

evidence the letter requesting the ac-
commodation. That the landlord re-
ceived the request can be shown by the
tenant’s testimony of delivery of the re-
quest, introduction into evidence of the
certified mail receipt, or the landlord’s
testimony acknowledging receipt. If the
request includes aletter from a physician
or a mental health professional verifying
the disability and the letter writer is not
present, the letter is admissible for the
purpose of showing that the landlord was
given notice required by the law even if
not for the truth of the statements set
forth in the letter.%

C. Proving that the Requested
Accommodation Is Likely to
Result in Lease Compliance

The tenant must convince the court that
the requested accommodation is likely to
result in lease compliance.® The tenant
need not prove to a certainty that the ac-
commodation will result in compliance
with the lease.* The tenant’s putting
forward a plan likely to address the land -
lord’s complaint should be sufficient.®
For instance, if the complaint relates to a
tenant’s erratic behavior, testimony that
the tenant has changed medications to
one that is more likely to help control the
behavior should be sufficient. Or, if the
landlord’s complaint is the tenant’s con-
sistently late payment of rent but the late
payments were because of the tenant’s se-
vere disabling depression, testimony that
arelative will help ensure timely payment

7>Hovsons, 89 F.3d at 1096.

76See Sapp v. MHI Partnership Limited, 199 F. Supp. 2d 578, 583 (N.D. Tex. 2002) (plaintiff proved she was disabled within

meaning of the ADA by her deposition testimony).

7’See 24 C.FR. § 100.201 (2006).

78|f the tenant has a mental illness, see AMERICAN PsyCHIATRIC AssOCIATION, DIAGNOSTIC AND STATISTICAL MANUAL oF MENTAL DISORDERS
(4th ed. 1994); see generally Robert D. Fleischner & Dara L. Schur, Representing Clients Who Have or May Have

“Diminished Capacity”: Ethics Issues, in this issue.
79See Fep. R. Evio. 801, 802 (hearsay rules).

8See id. 801.

81See Douglas, 884 A.2d at 1133-34, 1138 (tenant produced sufficient evidence from which jury could have determined
that tenant’s request for additional time to clean her apartment with help from government agency would have cured
default and prevented it from recurring); Essex Management Corporation v. McAlister, No. CIV 245572, 2007 Extra LEXIS
4, *18-20 (Cal. Super. Ct. Feb. 15, 2007) (because requested accommodation was succeeding, court refused to evict;
disturbing conduct had abated after tenant moved his daughter out of the apartment, with no subsequent episodes of
excessive noise by tenant and his son who has mental disability).

82See Douglas, 884 A.2d at 1127-28.

83See id.; see also Bronk, 54 F.3d at 429 (“[T]he concept of necessity requires at a minimum the showing that the desired
accommodation will affirmatively enhance a disabled plaintiff's qualify of life by ameliorating the effects of the disability.”).
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should be sufficient. The key is to pro-
pose an accommodation that has a dif-
ferent angle to distinguish the landlord’s
prior efforts to accommodate the tenant’s
disability.

D. Proving Up Reasonableness of
the Requested Accommodation

The tenant should be prepared to assume
the burden of showing that the requested
accommodation is reasonable, that is,
likely to result in compliance with the
lease. The tenant may establish reason-
ableness through the tenant’s testimony
and the testimony of family members,
friends, peer group members, mental
health professionals, or medical profes-
sionals. Testimony from tenant advocacy
groups about the nature of discrimina-

tion based on disability may be helpful.

The landlord’s testimony also may help,
especially if the landlord rejected out-of-
hand the proposed accommodation. Tes-
timony should be elicited from the land-
lord about failure to respond to a request
or a refusal to engage in an interactive
process with the tenant regarding an ac-
ceptable accommodation. If previous ef-
forts at accommodations failed, evidence
on why the requested accommodation
may work when others failed is vital.

The tenant also must show that the ac-
commodation is necessary because of
the tenant’s disability and not because
of some nondisability-related charac-
teristic. The tenant may prove the nec-
essary nexus through the testimony of
the tenant, mental health professionals,
medical professionals, or perhaps close
friends or relatives.

Tenants face the most difficulty in con-
vincing a court that the requested accom-
modation is reasonable when the court
finds that the landlord attempted to work

with the tenant. For instance, in Groner .
Golden Gate Gardens Apartments, the Sixth
Circuit upheld a trial court judgment in
favor of the landlord who had served the
tenant with an eviction notice for ex-
cessive noise.® The court’s recitation of
the facts foretold its decision. It noted
that the noise problems continued over
a period of twenty months; the apart-
ment manager notified the tenant’s so-
cial worker on three different occasions
about the noise problems; the apartment
complex soundproofed the front door to
the tenant’s apartment; and instead of
nonrenewing the tenant’s lease when the
lease term expired, it continued to lease
on a month-to-month basis.®

The Sixth Circuit held that two (transfer-
ring the tenant to another apartment and
replacing the tenant living below with a
hard-of-hearing tenant) of the four re-
quested accommodations suggested by
the tenant were not reasonable; the third
(contacting the tenant’s social worker
for his immediate intervention when-
ever a complaint was received) had not
worked and, in the court’s view, would
have imposed an undue administrative
burden on the landlord; and the fourth
(additional soundproofing) would have
required a substantial alteration of the
apartment.’” The Sixth Circuit, noting
that the landlord did not have an obliga-
tion “to do everything humanly possible
to accommodate a disabled person,” con-
cluded that because all previous efforts to
resolve the problem failed and the pro-
posed alternative accommodations were
not reasonable, the landlord did not vio-
late the law.®

In Andover Housing Authority v. Shkolnik
Massachusetts’s high court upheld the
eviction of two 8o-year old tenants for
excessive noise over a period of three

84The federal circuit courts disagree on whether the burden of proving the reasonableness of the requested accommoda-
tion falls on the party requesting the accommodation or the party to whom the request is made. Compare Hovsons, 89
F.3d at 1103 (burden of proving reasonableness of requested accommodation under Fair Housing Act rests on defendant),
with Groner, 250 F.3d at 1045 (burden placed on plaintiff to prove reasonableness of proposed accommodation), Bryant
Woods Inn Incorporated v. Howard County, 124 F.3d 597, 603-4 (4th Cir. 1997) (same), and Elderhaven Incorporated v.

City of Lubbock, 98 F.3d 175, 178 (5th Cir. 1996) (same).
8Groner, 250 F.3d 1039.

8/d. at 1041-43.

d. at 1045-46.

/d. at 1047.
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years.® Here the court was persuaded by
the public housing authority having en-
gaged in an interactive process with the
tenants with none of the attempted ac-
commodations having succeeded.?”® The
court found the tenants’ request for a de-
lay in the eviction process unreasonable
because the tenants failed to show that
they could comply with the lease and they
denied that they were the cause of any
significant problem.”

In Solberg v. Majerle Management Mary-
land’s high court upheld the eviction
of tenants who had severe allergies and
who demanded certain conditions on
the landlord’s right to inspect the apart-
ment.% The tenants had conditioned the
property manager’s right to inspect on
the following: not using ordinary de-
tergents to wash his clothes; not wear-
ing deodorant, or recently dry-cleaned
clothes, or polished shoes, or polished
nails, or scented fragrance of any kind;
not putting gas in his car before coming
to inspect; and coming to their house di-
rectly from his own as his first activity of
the day.”® The court held that these con-
ditions were too much to ask of the land-
lord and “simply not reasonable.”9*

InAssenberg v. Anacortes Housing Authority
the tenant challenged an eviction on the
basis that the housing authority failed
to grant him a reasonable accommoda-
tion in placing certain conditions on his

right to keep snakes in his apartment and
in refusing to allow him to use medical
marijuana.® Here the housing authority
had agreed to permit the tenant to keep
snakes if he gave additional information
and kept them caged when other people
were around.?® The district court found
that the housing authority had not denied
areasonable accommodation because the
tenant had not shown that the require-
ments that the housing authority im-
posed were unreasonable.?” With respect
to the request to use medical marijuana,
the court held that, because the use of
marijuana was illegal under federal law,
the tenant was an illegal drug user and
the housing authority had no duty to ac-
commodate him.%

These cases can fairly be summed up as
presenting difficult facts. The landlords
all had attempted to work with the ten-
ants. The landlords appeared reasonable
to the court. The tenants’ requests were
either far-reaching or insufficient be-
cause past similar efforts had not worked.
These unsuccessful cases serve to inform
effective advocacy using the reasonable-
accommodation provision of the Fair

Housing Act.
EEEN

The loss of housing through eviction can
create tremendous hardship and cause
irreparable harm.? The effects of evic-

8Andover Housing Authority, 820 N.E.2d 815.
See id. at 825.

9ld. at 824-26.

9Solberg v. Majerle Management, 879 A.2d 1015 (Md. 2005).

%ld. at 1024.

%Id.

%Assenberg v. Anacortes Housing Authority, No. C05-1836RSL, 2006 U.S. Dist. LEXIS 34002 (W.D. Wash. May 25,

2006).
%®ld. at *11.
Id. at *11-12.

%/d. at *13-18.

See, e.g., Villas at Parkside Partners v. City of Farmers Branch, No. 3:06-CV-2371-L, 2007 U.S. Dist. Lexis 36918, at
*31-32 (N.D. Tex. May 21, 2007) (threat of eviction if antiimmigrant ordinance is enforced constitutes irreparable harm);
Garrett v. City of Escondido, 465 F. Supp. 2d 1043, 1052 (S.D. Cal. 2006) (same); Lozano v. City of Hazleton, 459 F.
Supp. 2d 332, 335 (M.D. Pa. 2006) (threat of eviction from home constitutes irreparable injury sufficient for temporary
restraining order); Mitchell v. U.S. Department of Housing and Urban Development, 569 F. Supp. 701, 704-5 (N.D. Cal.
1983) (Clearinghouse No. 35,106) (scarcity of public housing constitutes irreparable harm sufficient to enjoin eviction
preliminarily); Bloodworth v. Oxford Village Townhouses, 377 F. Supp. 709, 719 (N.D. Ga. 1974) (effective increase of 50
percent in housing costs may be tantamount to eviction or may impose substantial financial hardships on family sufficient
to constitute irreparable harm).
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tion can be far-reaching, particularly for
tenants with disabilities already living in
public housing and federally subsidized
housing. Eviction canresultinhomeless-
ness, loss of possessions, loss of sense of
community, and alienation. For tenants
with mental illness, the loss of a stable
environment means that they are less
likely to stay on their medications and
keep counseling appointments. Evic-

as landlord to provide outplacement ser-
vices to appropriate institutional settings
for evicted tenants with mental disabili-
ties, the reasonable-accommodation
provision may be a tenant’s only defense
against homelessness.”* With assertive
use of this law enacted by Congress, Ms.
Green, with whom I began, should be
able to fend off the eviction and keep her
home.***

tion exacerbates any anxiety, depression,

or substance abuse. Tenants who have Author’s Acknowledgments

been evicted likely would find leasing in  Nelson H. Mock and Kelli D. Howard, two
the future difficult, if not impossible.”*  dedicated housing attorneys with whom I
Moreover, because the Fair Housing am fortunate to work at Texas RioGrande
Act’s reasonable-accommodation pro- Legal Aid, graciously reviewed and com-
vision does not obligate the government ented on drafts of this article.

100See, e.g., 24 C.FR. § 982.552(c)(1)(ii) (2006) (public housing authority may deny Section 8 voucher assistance if appli-
cant has been evicted from federally assisted housing in last five years).

19"Blatch, 360 F. Supp. 2d at 635-36.

192The Bazelon Center for Mental Health Law is an excellent resource. Several brochures that discuss defending evictions
using the reasonable-accommodation provision of the Fair Housing Act are available on its website, www.bazelon.org. For
additional resources, see Nisha N. Vyas, “I Just Need More Time: Making the Case for an Extension of Time to Vacate a
Rental Unit as a Reasonable Accommodation, 41 CLeariNGHOUSE Review 79 (May-June 2007); Liam Garland, Fairer Housing
for People with Disabilities: Securing an In-Place Tenant’s Right to Reasonable Accommodation, 40 id. 503 (Jan.-Feb.
2007); Geoffrey Heeren, Unfair Evictions: Where Fair Housing and Landlord-Tenant Law Intersect, 37 id. 418 (Nov.—Dec.
2003); Sherry Trafford, Using Reasonable Accommodations to Preserve Rights of Tenants with Disabilities, 33 id. 131
(July-Aug. 1999). For the best available comprehensive discussion on public housing and federally subsidized housing
programs, see NaToNAL HousiNG Law Prosect, HUD [U.S. DeparTMENT OF HousiNg AND UReaN DEVELOPMENT] HousING PROGRAMS:
Tenants' RighTs (3d ed. 2004 & 2006-2007 Supplement), www.nhlp.org/html/pubs/manuals.htm (also known as the
“Green Book"”).
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