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RULES OF PROFESSIONAL CONDUCT
Chapter 1. Lawyer-Client Relationship (Rules 1.1 - 1.18)
1

Rule 1.1 Competence

(a) A lawyer shall not intentionally, recklessly, with gross negligence, or repeatedly fail
to perform legal services with competence.

(b) For purposes of this rule, “competence” in any legal service shall mean to apply the
(i) learning and skill, and (ii) mental, emotional, and physical ability reasonably*
necessary for the performance of such service. .

(c) If a lawyer does not have sufficient learning and skill when the legal services are
undertaken, the lawyer nonetheless may provide competent representation by (i)
associating with or, where appropriate, professionally consuiting another lawyer whom
the lawyer reasonably believes* to be competent, (ii) acquiring sufficient learning and
skill before performance is required, or (iii) referring the matter to another lawyer whom
the lawyer reasonably believes* to be competent.

(d) In an emergency a lawyer may give advice or assistance in a matter in which the
lawyer does not have the skill ordinarily required if referral to, or association or
consultation with, another lawyer would be impractical. Assistance in an emergency
must be limited to that reasonably* necessary in the circumstances.

Comment

[1] The duties set forth in this rule include the duty to keep abreast of the changes in the
law and its practice, including the benefits and risks associated with relevant
technology.

[2] This rule addresses only a lawyer’s responsibility for his or her own professional
competence. See rules 5.1 and 5.3 with respect to a lawyer’s disciplinary responsibility
for supervising subordinate lawyers and nonlawyers.

[3] See rule 1.3 with respect to a lawyer’s duty to act with reasonable* diigence.
[Publisher's Note: Comment [1] was added by order of the Supreme Court, effective
March 22,

2021.]



Rule 1.2 Scope of Representation and Allocation of Authority

(a) Subject to rule 1.2.1, a lawyer shall abide by a client's decisions concerning the
objectives of representation and, as required by rule 1.4, shall reasonably* consult with
the client as to the means by which they are to be pursued. Subject to Business and
Professions Code section 6068, subdivision (e)(1) and rule 1.6, a lawyer may take such
action on behalf of the client as is impliedly authorized to carry out the representation. A
lawyer shall abide by a client's decision whether to settle a matter. Except as otherwise
provided by law in a criminal case, the lawyer shall abide by the client's decision, after
consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and
whether the client will testify.

(b) A lawyer may limit the scope of the representation if the limitation is reasonable”

under the circumstances, is not otherwise prohibited by law, and the client gives
informed consent.”

Comment

Allocation of Authority between Client and Lawyer

[1] Paragraph (a) confers upon the client the ultimate authority to determine the
purposes to be served by legal representation, within the limits imposed by law and the
lawyer's professional obligations. (See, e.g., Cal. Const,, art. |, § 16; Pen. Code, §
1018.) A lawyer retained to represent a client is authorized to act on behalf of the client,
such as in procedural matters and in making certain tactical decisions. A lawyer is not
authorized merely by virtue of the lawyer’s retention to impair the client's substantive
rights or the client's claim itself. (Blanton v. Womancare, Inc. (1985) 38 Cal.3d 396, 404
[212 Cal.Rptr. 151, 156].)

[2] At the outset of, or during a representation, the client may authorize the lawyer to
take specific action on the client's behalf without further consultation. Absent a material
change in circumstances and subject to rule 1.4, a lawyer may rely on such an advance
authorization. The client may revoke such authority at any time.

Independence from Client's Views or Activities

[3] A lawyer’s representation of a client, including representation by appointment, does
not constitute an endorsement of the client’s political, economic, social or moral views
or activities.

Agreements Limiting Scope of Representation

[4] All agreements concerning a lawyer’s representation of a client must accord with the
Rules of Professional Conduct and other law. (See, e.g., rules 1.1, 1.8.1, 5.6; see also
Cal. Rules of Court, rules 3.35-3.37 [limited scope rules applicable in civil matters
generally], 5.425 [limited scope rule applicable in family law matters.]




Rule 1.3 Diligence

(a) A lawyer shall not intentionally, repeatedly, recklessly or with gross negligence fail to
act with reasonable diligence in representing a client.

(b) For purposes of this rule, “reasonable diligence” shall mean that a lawyer acts with

commitment and dedication to the interests of the client and does not neglect or
disregard, or unduly delay a legal matter entrusted to the lawyer.

Comment

[1] This rule addresses only a lawyer’s responsibility for his or her own professional
diligence. See rules 5.1 and 5.3 with respect to a lawyer’s disciplinary responsibility for
supervising subordinate lawyers and nonlawyers.

[2] See rule 1.1 with respect to a lawyer’s duty to perform legal services with
competence.




Rule 1.4 Communication with Clients

(a) A lawyer shall:

(1) promptly inform the client of any decision or circumstance with respect to which
disclosure or the client’s informed consent* is required by these rules or the State

Bar Act;

(2) reasonably* consult with the client about the means by which to accomplish the
client’s objectives in the representation;

(3) keep the client reasonably* informed about significant developments relating to the
representation, including promptly complying with reasonable* requests for

information and copies of significant documents when necessary to keep the client

so informed; and

(4) advise the client about any relevant limitation on the lawyer’s conduct when the
lawyer knows* that the client expects assistance not permitted by the Rules of
Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably* necessary to permlt the
client to make informed decisions regarding the representation.

(c) A lawyer may delay transmission of information to a client if the lawyer reasonably
believes* that the client would be likely to react in a way that may cause imminent harm
to the client or others.

(d) A lawyer’s obligation under this rule to provide information and documents is subject
to any applicable protective order, non-disclosure agreement or limitation under
statutory or decisional law.

Comment

[1] A lawyer will not be subject to discipline under paragraph (a)(3) of this rule for failing
to communicate insignificant or irrelevant information. (See Bus. & Prof Code, § 6068,
subd. (m).)

Whether a particular development is significant will generally depend on the surrounding

facts and circumstances.

[2] A lawyer may comply with paragraph (a)(3) by providing to the client copies of
significant documents by electronic or other means. This rule does not prohibit a lawyer
from seeking recovery of the lawyer’'s expense in any subsequent legal proceeding.

[3] Paragraph (c) applies during a representation and does not alter the obligations
applicable at termination of a representation. (See rule 1.16(e)(1).)

[4] This rule is not intended to create, augment, diminish, or eliminate any application of
the work product rule. The obligation of the lawyer to provide work product to the client
shall be governed by relevant statutory and decisional law



Rule 1.6 Confidential Information of a Client

(a) A lawyer shall not reveal information protected from disclosure by Business and
Professions Code section 6068, subdivision (€)(1) unless the client gives informed
consent,* or the disclosure is permitted by paragraph (b) of this rule.

(b) A lawyer may, but is not required to, reveal information protected by Business and
Professions Code section 6068, subdivision (e)(1) to the extent that the lawyer
reasonably believes* the disclosure is necessary to prevent a criminal act that the
lawyer reasonably believes* is likely to result in death of, or substantial* bodily harm to,
an individual, as provided in paragraph (c).

(c) Before revealing information protected by Business and Professions Code section
6068, subdivision (e)(1) to prevent a criminal act as provided in paragraph (b), a lawyer
shall, if reasonable* under the circumstances:

(1) make a good faith effort to persuade the client: (i) not to commit or to continue the
criminal act; or (ii) to pursue a course of conduct that will prevent the threatened

death or substantial* bodily harm; or do both (i) and (ii); and

(2) inform the client, at an appropriate time, of the lawyer’s ability or decision to reveal
information protected by Business and Professions Code section 6068, subdivision
(e)(1) as provided in paragraph (b).

(d) In revealing information protected by Business and Professions Code section 6068,
subdivision (e)(1) as provided in paragraph (b), the lawyer’s disclosure must be no more
than is necessary to prevent the criminal act, given the information known* to the lawyer
at the time of the disclosure.

(e) A lawyer who does not reveal information permitted by paragraph (b) does not
violate this rule. .

Comment

Duty of confidentiality

[1] Paragraph (a) relates to a lawyer’s obligations under Business and Professions
Code section 6068, subdivision (e)(1), which provides it is a duty of a lawyer: “To
maintain inviolate the confidence, and at every peril to himself or herself to preserve the
secrets, of his or her client.” A lawyer’s duty to preserve the confidentiality of client
information involves public policies of paramount importance. (In Re Jordan (1974) 12
Cal.3d 575, 580 [116 Cal.Rptr. 371].) Preserving the confidentiality of client information
contributes to the trust that is the hallmark of the lawyer- client relationship. The client is
thereby encouraged to seek legal assistance and to communicate fully and frankly with
the lawyer even as to embarrassing or detrimental subjects. The lawyer needs this
information to represent the client effectively and, if necessary, to advise the client to
refrain from wrongful conduct. Alimost without exception, clients come to lawyers in
order to determine their rights and what is, in the complex of laws and regulations,
deemed to be legal and correct. Based upon experience, lawyers know* that almost all
clients follow the advice given, and the law is upheld. Paragraph (a) thus recognizes a
fundamental principle in the lawyer-client relationship, that, in the absence of the client's
informed consent,* a lawyer must not reveal information protected by Business and
Professions Code section 6068, subdivision (e)(1). (See, e.g., Commercial Standard
Title Co. v. Superior Court (1979) 92 Cal.App.3d 934, 945 [155 Cal.Rptr.393].)
Lawyer-client confidentiality encompasses the lawyer-client privilege, the work-product
doctrine and ethical standards of confidentiality.



[2] The principle of lawyer-client confidentiality applies to information a lawyer acquires
by virtue of the representation, whatever its source, and encompasses matters
communicated in confidence by the client, and therefore protected by the lawyer-client
privilege, matters protected by the work product doctrine, and matters protected under
ethical standards of confidentiality, all as established in law, rule and policy. (See In the
Matter of Johnson (Rev. Dept. 2000) 4 Cal. State Bar Ct. Rptr. 179; Goldstein v. Lees
(1975) 46 Cal.App.3d 614, 621 [120 Cal.Rptr. 253).) The lawyer-client privilege and
work-product doctrine apply in judicial and other proceedings in which a lawyer may be
called as a witness or be otherwise compelled to produce evidence concerning a

client. A lawyer's ethical duty of confidentiality is not so limited in its scope of protection
for the lawyer-client relationship of trust and prevents a lawyer from revealing the
client’s information even when not subjected to such compulsion. Thus, a lawyer may
not reveal such information except with the informed consent* of the client or as
authorized or required by the State Bar Act, these rules, or other law.

Narrow exception to duty of confidentiality under this rule

[3] Notwithstanding the important public policies promoted by lawyers adhering to the
core duty of confidentiality, the overriding value of life permits disclosures otherwise
prohibited by Business and Professions Code section 6068, subdivision (e)(1).
Paragraph (b) is based on Business and Professions Code section 6068, subdivision
(e)(2), which narrowly permits a lawyer to disclose information protected by Business
and Professions Code section 6068, subdivision (e)(1) even without client consent.
Evidence Code section 956.5, which relates to the evidentiary lawyer-client privilege,
sets forth a similar express exception. Although a lawyer is not permitted to reveal
information protected by section 6068, subdivision (e)(1) concerning a client’s past,
completed criminal acts, the policy favoring the preservation of human life that underlies
this exception to the duty of confidentiality and the evidentiary privilege permits
disclosure to prevent a future or ongoing criminal act.

Lawyer not subject to discipline for revealing information protected by Business and
Professions Code section 6068, subdivision (e)(1) as permitted under this rule

[4] Paragraph (b) reflects a balancing between the interests of preserving client
confidentiality and of preventing a criminal act that a lawyer reasonably believes* is
likely to result in death or substantial* bodily harm to an individual. A lawyer who reveals
information protected by Business and Professions Code section 6068, subdivision
(e)(1) as permitted under this rule is not subject to discipline.

No duty to reveal information protected by Business and Professions Code section
6068, subdivision (e)(1). '

[5] Neither Business and Professions Code section 6068, subdivision (e)(2) nor
paragraph (b) imposes an affirmative obligation on a lawyer to reveal information
protected by Business and Professions Code section 6068, subdivision (e)(1) in order to
prevent harm. A lawyer may decide not to reveal such information. Whether a lawyer
chooses to reveal information protected by section 6068, subdivision (e)(1) as permitted
under this rule is a matter for the individual lawyer to decide, based on all the facts and
circumstances, such as those discussed in Comment [6] of this rule.

Whether to reveal information protected by Business and Professions Code section
6068, subdivision (e) as permitted under paragraph (b)

[6] Disclosure permitted under paragraph (b) is ordinarily a last resort, when no other



available action is reasonably* likely to prevent the criminal act. Prior to revealing
information protected by Business and Professions Code section 6068, subdivision
(e)(1) as permitted by paragraph (b), the lawyer must, if reasonable* under the
circumstances, make a good faith effort to persuade the client to take steps to avoid the
criminal act or threatened harm. Among the factors to be considered in determining
whether to disclose information protected by section 6068, subdivision (e)(1) are the
following:

(1) the amount of time that the lawyer has to make a decision about disclosure;

(2) whether the client or a third-party has made similar threats before and whether they
have ever acted or attempted to act upon them;

(3) whether the lawyer believes* the lawyer’s efforts to persuade the client or a thlrd
person* not to engage in the criminal conduct have or have not been successful;

(4) the extent of adverse effect to the client’s rights under the Fifth, Sixth and
Fourteenth Amendments of the United States Constitution and analogous rights and
privacy rights under Article | of the Constitution of the State of California that may
result from disclosure contemplated by the lawyer;

(5) the extent of other adverse effects to the client that may result from disclosure
contemplated by the lawyer; and

(6) the nature and extent of information that must be disclosed to prevent the criminal
act or threatened harm. .
A lawyer may also consider whether the prospective harm to the victim or victims is
imminent in deciding whether to disclose the information protected by section 6068,
subdivision (e)(1).

However, the imminence of the harm is not a prerequisite to disclosure and a lawyer
may disclose the information protected by section 6068, subdivision (e)(1) without
waiting until immediately before the harm is likely to occur.

Whether to counsel client or third person* not to commit a criminal act reasonably likely
to result in death or substantial* bodily harm

[7] Paragraph (c)(1) provides that before a lawyer may reveal information protected by
Business and Professions Code section 6068, subdivision (e)(1), the lawyer must, if
reasonable* under the circumstances, make a good faith effort to persuade the client
not to commit or to continue the criminal act, or to persuade the client to otherwise
pursue a course of conduct that will prevent the threatened death or substantial* bodily
harm, including persuading the client to take action to prevent a third person* from
committing or continuing a criminal act. If necessary, the client may be persuaded to do
both. The interests protected by such counseling are the client's interests in limiting
disclosure of information protected by section 6068, subdivision (e) and in

taking responsible action to deal with situations attributable to the client. If a client,
whether in response to the lawyer’s counseling or otherwise, takes corrective action —
such as by ceasing the client's own criminal act or by dissuading a third person* from
committing or continuing a criminal act before harm is caused — the option for
permissive disclosure by the lawyer would cease because the threat posed by the
criminal act would no longer be present. When the actor is a nonclient or when the act is
deliberate or malicious, the lawyer who contemplates making adverse disclosure of
protected information may reasonably* conclude that the compelling interests of the
lawyer or others in their own personal safety preclude personal contact with the actor.



Before counseling an actor who is a nonclient, the lawyer should, if reasonable* under
the circumstances, first advise the client of the lawyer’s intended course of action. If a
client or another person* has already acted but the intended harm has not yet occurred,
the lawyer should consider, if reasonable* under the circumstances, efforts to persuade
the client or third person* to warn the victim or consider other appropriate action to
prevent the harm. Even when the lawyer has concluded that paragraph (b) does not
permit the lawyer to reveal information protected by section 6068, subdivision (e)(1), the
lawyer nevertheless is permitted to counsel the client as to why it may be in the client’s
best interest to consent to the attorney’s disclosure of that information.

Disclosure of information protected by Business and Professions Code section 6068,
subdivision

(e)(1) must be no more than is reasonably* necessary to prevent the criminal act

[8] Paragraph (d) requires that disclosure of information protected by Business and
Professions Code section 6068, subdivision (e) as permitted by paragraph (b), when
made, must e no more extensive than is necessary to prevent the criminal act.
Disclosure should allow access to the information to only those persons* who the lawyer
reasonably believes* can act to prevent the harm. Under some circumstances, a lawyer
may determine that the best course to pursue is to make an anonymous disclosure to
the potential victim or relevant law-enforcement authorities.

What particular measures are reasonable* depends on the circumstances known* to the
lawyer. Relevant circumstances include the time available, whether the victim might be
unaware of the threat, the lawyer’s prior course of dealings with the client, and the
extent of the adverse effect on the client that may result from the disclosure
contemplated by the lawyer.

Informing client pursuant to paragraph (c)(2) of lawyer’s ability or decision to reveal
information protected by Business and Professions Code section 6068, subdivision
(e)(1)

[9] A lawyer is required to keep a client reasonably* informed about significant
developments regarding the representation. (See rule 1.4; Bus. & Prof. Code, § 6068,
subd. (m).) Paragraph (c)(2), however, recognizes that under certain circumstances,
informing a client of the lawyer’s ability or decision to reveal information protected by
section 6068, subdivision (e)(1) as permitted in paragraph (b) would likely increase the
risk of death or substantial* bodily harm, not only to the originally-intended victims of the
criminal act, but also to the client or members of the client's family, or to the lawyer or
the lawyer’s family or associates. Therefore, paragraph (c)(2) requires a lawyer to
inform the client of the lawyer’s ability or decision to reveal information protected by
section 6068, subdivision (e)(1) as permitted in paragraph (b) only if it is reasonable* to
do so under the circumstances. Paragraph (c)(2) further recognizes that the appropriate
time for the lawyer to inform the client may vary depending upon the circumstances.
(See Comment [10] of this rule.) Among the factors to be considered in determining an
appropriate time, if any, to inform a client are:

(1) whether the client is an experienced user of legal services;

(2) the frequency of the lawyer’s contact with the client;

(3) the nature and length of the professional relationship with the client;

(4) whether the lawyer and client have discussed the lawyer’s duty of confidentiality

or any exceptions to that duty;



(5) the likelihood that the client's matter will invoive information within paragraph (b);

(6) the lawyer’s belief,” if applicable, that so informing the client is likely to increase

the likelihood that a criminal act likely to result in the death of, or substantial*

bodily harm to, an individual; and

(7) the lawyer’s belief,* if applicable, that good faith efforts to persuade a client not to
act on a threat have failed.

Avoiding a chilling effect on the lawyer-client relationship

[10] The foregoing flexible approach to the lawyer’s informing a client of his or her ability
or decision to reveal information protected by Business and Professions Code section
6068, subdivision (e)(1) recognizes the concern that informing a client about limits on
confidentiality may have a chilling effect on client communication. (See Comment [1].)
To avoid that chilling effect, one lawyer may choose to inform the client of the lawyer's
ability to reveal information protected by section 6068, subdivision (e)(1) as early as the
outset of the representation, while another lawyer may choose to inform a client only at
a point when that client has imparted information that comes within paragraph (b), or
even choose not to inform a client until such time as the lawyer attempts to counsel the
client as contemplated in Comment [7]. In each situation, the lawyer will have satisfied
the lawyer’s obligation under paragraph (c)(2), and will not be subject to discipline.
Informing client that disclosure has been made; termination of the lawyer-client
relationship

[11] When a lawyer has revealed information protected by Business and Professions
Code section 6068, subdivision (e) as permitted in paragraph (b), in all but extraordinary
cases the relationship between lawyer and client that is based on trust and confidence
will have deteriorated so as to make the lawyer’s representation of the client impossible.
Therefore, when the relationship has deteriorated because of the lawyer’s disclosure,
the lawyer is required to seek to withdraw from the representation, unless the client has
given informed consent* to the lawyer’s continued representation. The lawyer normally
must inform the client of the fact of the lawyer’s disclosure.

If the lawyer has a compelling interest in not informing the client, such as to protect the
lawyer, the lawyer’s family or a third person* from the risk of death or substantial* bodily
harm, the lawyer must withdraw from the representation. (See rule 1.16.)

Other consequences of the lawyer’s disclosure

[12] Depending upon the circumstances of a lawyer’s disclosure of information
protected by Business and Professions Code section 6068, subdivision (e)(1) as
permitted by this rule, there may be other important issues that a lawyer must address.
For example, a lawyer who is likely to testify as a witness in a matter involving a client
must comply with rule 3.7. Similarly, the lawyer must also consider his or her duties of
loyalty and competence. (See rules 1.7 and 1.1.)

Other exceptions to confidentiality under California law

[13] This rule is not intended to augment, diminish, or preclude any other exceptions to
the duty to preserve information protected by Business and Professions Code section
6068, subdivision (e)(1) recognized under California law.



Rule 1.7 Conflict of Interest: Current Clients

(a) A lawyer shall not, without informed written consent* from each client and
compliance with paragraph (d), represent a client if the representation is directly
adverse to another client in the same or a separate matter.

(b) A lawyer shall not, without informed written consent* from each affected client and
compliance with paragraph (d), represent a client if there is a significant risk the lawyer’s
representation of the client will be materially limited by the lawyer’s responsibilities to or
relationships with another client, a former client or a third person,* or by the lawyer’s
own interests.

(c) Even when a significant risk requiring a lawyer to comply with paragraph (b) is not
present, a lawyer shall not represent a client without written* disclosure of the
relationship to the client and compliance with paragraph (d) where:

(1) the lawyer has, or knows* that another lawyer in the lawyer’s firm* has, a legal,
business, financial, professional, or personal relationship with or responsibility to a
party or witness in the same matter; or

(2) the lawyer knows* or reasonably should know* that another party’s lawyer is a
spouse, parent, child, or sibling of the lawyer, lives with the lawyer, is a client of

the lawyer or another lawyer in the lawyer’s firm,* or has an intimate personal
relationship with the lawyer.

(d) Representation is permitted under this rule only if the lawyer complies with
paragraphs (a), (b), and (c), and:

(1) the lawyer reasonably believes* that the lawyer will be able to provide competent
and diligent representation to each affected client;

(2) the representation is not prohibited by law; and

(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding
before a tribunal.

(e) For purposes of this rule, “matter” includes any judicial or other proceeding,
application, request for a ruling or other determination, contract, transaction, claim,
controversy, investigation, charge, accusation, arrest, or other deliberation, decision, or
action that is focused on the interests of specific persons,* or a discrete and identifiable
class of persons.*

Comment

[1] Loyalty and independent judgment are essential elements in the lawyer’s relationship
to a client. The duty of undivided loyalty to a current client prohibits undertaking
representation directly adverse to that client without that client’s informed written
consent.” Thus, absent consent, a lawyer may not act as an advocate in one matter
against a person* the lawyer represents in some other matter, even when the matters
are wholly unrelated. (See Flatt v. Superior Court (1994) 9 Cal.4th 275 [36 Cal.Rptr.2d
537].) A directly adverse conflict under paragraph (a) can arise in a number of ways, for
example, when: (i) a lawyer accepts representation of more than one client in a matter
in which the interests of the clients actually conflict; (ii) a lawyer, while representing a
client, accepts in another matter the representation of a person* who, in the first matter,
is directly adverse to the lawyer’s client; or (iii) a lawyer accepts representation of a
person* in a matter in which an opposing party is a client of the lawyer or the lawyer's
law firm.*



Similarly, direct adversity can arise when a lawyer cross-examines a non-party witness
who is the lawyer’s client in another matter, if the examination is likely to harm or
embarrass the witness.

On the other hand, simultaneous representation in unrelated matters of clients whose
interests are only economically adverse, such as representation of competing economic
enterprises in unrelated litigation, does not ordinarily constitute a conflict of interest and
thus may not require informed written consent* of the respective clients.

[2] Paragraphs (a) and (b) apply to all types of legal representations, including the
concurrent representation of multiple parties in litigation or in a single transaction or in
some other common enterprise or legal relationship. Examples of the latter include the
formation of a partnership for several partners* or a corporation for several
shareholders, the preparation of a pre-nuptial agreement, or joint or reciprocal wills for a
husband and wife, or the resolution of an “uncontested” marital dissolution. If a lawyer
initially represents multiple clients with the informed written consent* as required under
paragraph (b), and circumstances later develop indicating that direct adversity exists
between the clients, the lawyer must obtain further informed written consent* of the
clients under paragraph (a).

[3] In State Farm Mutual Automobile Insurance Company v. Federal Insurance
Company (1999) 72 Cal.App.4th 1422 [86 Cal.Rptr.2d 20}, the court held that paragraph
(C)(3) of predecessor rule 3-310 was violated when a lawyer, retained by an insurer to
defend one suit, and while that suit was still pending, filed a direct action against the
same insurer in an unrelated action without securing the insurer's consent.
Notwithstanding State Farm, paragraph (a) does not apply with respect to the
relationship between an insurer and a lawyer when, in each matter, the insurer’s interest
is only as an indemnity provider and not as a direct party to the action.

[4] Even where there is no direct adversity, a conflict of interest requiring informed
written consent* under paragraph (b) exists if there is a significant risk that a lawyer’s
ability to consider, recommend or carry out an appropriate course of action for the client
will be materially limited as a result of the lawyer’s other responsibilities, interests, or
relationships, whether legal, business, financial, professional, or personal. For example,
a lawyer’s obligations to two or more clients in the same matter, such as several
individuals seeking to form a joint venture, may materially limit the lawyer’s ability to
recommend or advocate all possible positions that each might take because of the
lawyer’s duty of loyalty to the other clients. The risk is that the lawyer may not be able to
offer alternatives that would otherwise be available to each of the clients. The mere
possibility of subsequent harm does not itself require disclosure and informed written
consent.* The critical questions are the likelihood that a difference in interests exists or
will eventuate and, if it does, whether it will materially interfere with the lawyer’s
independent professional judgment in considering alternatives or foreclose courses of
action that reasonably* should be pursued on behalf of each client. The risk that the
lawyer’s representation may be materially limited may also arise from present or past
relationships between the lawyer, or another member of the lawyer’s firm*, with a party,
a witness, or another person* who may be affected substantially by the resolution of the
matter.

[5] Paragraph (c) requires written* disclosure of any of the specified relationships even if
there is not a significant risk the relationship will materially limit the lawyer’s



representation of the client. However, if the particular circumstances present a
significant risk the relationship will materially limit the lawyer’s representation of the
client, informed written consent* is required under paragraph (b).

[6] Ordinarily paragraphs (a) and (b) will not require informed written consent* simply
because a lawyer takes inconsistent legal positions in different tribunals* at different
times on behalf of different clients. Advocating a legal position on behalf of a client that
might create precedent adverse to the interests of another client represented by a
lawyer in an unrelated matter is not sufficient, standing alone, to create a conflict of
interest requiring informed written consent.*

Informed written consent* may be required, however, if there is a significant risk that: (i)
the lawyer may temper the lawyer’s advocacy on behalf of one client out of concern
about creating precedent adverse to the interest of another client; or (i) the lawyer's
action on behalf of one client will materially limit the lawyer’s effectiveness in
representing another client in a different case, for example, when a decision favoring
one client will create a precedent likely to seriously weaken the position taken on behalf
of the other client. Factors relevant in determining whether the clients’ informed written
consent* is required include: the courts and jurisdictions where the different cases

are pending, whether a ruling in one case would have a precedential effect on the other
case, whether the legal question is substantive or procedural, the temporal relationship
between the matters, the significance of the legal question to the immediate and long-
term interests of the clients involved, and the clients’ reasonable* expectations in
retaining the lawyer.

[7] Other rules and laws may preclude the disclosures necessary to obtain the informed
written consent* or provide the information required to permit representation under this
rule. (See, e.g., Bus. & Prof. Code, § 6068, subd. (e)(1) and rule 1.6.) If such disclosure
is precluded, representation subject to paragraph (a), (b), or (c) of this rule is likewise
precluded.

[8] Paragraph (d) imposes conditions that must be satisfied even if informed written
consent* is obtained as required by paragraphs (a) or (b) or the lawyer has informed the
client in writing* as required by paragraph (c). There are some matters in which the
conflicts are such that even informed written consent* may not suffice to permit
representation. (See Woods v. Superior Court (1983) 149 Cal.App.3d 931 [197
Cal.Rptr. 185]; Klemm v. Superior Court (1977) 75 Cal.App.3d 893 [142 Cal.Rptr. 509];
Ishmael v. Millington (1966) 241 Cal.App.2d 520 [50 Cal.Rptr. 592].)

[9] This rule does not preclude an informed written consent* to a future conflict in
compliance with applicable case law. The effectiveness of an advance consent is
generally determined by the extent to which the client reasonably* understands the
material risks that the consent entails. The more comprehensive the explanation of the
types of future representations that might arise and the actual and reasonably*
foreseeable adverse consequences to the client of those representations, the greater
the likelihood that the client will have the requisite understanding. The experience and
sophistication of the client giving consent, as well as whether the client is independently
represented in connection with giving consent, are also relevant in determining whether
the client reasonably* understands the risks involved in giving consent. An advance
consent cannot be effective if the circumstances that materialize in the future make the
conflict nonconsentable under paragraph (d). A lawyer who obtains from a client an



advance consent that complies with this rule will have all the duties of a lawyer to that
client except as expressly limited by the consent. A lawyer cannot obtain an advance
consent to incompetent representation. (See rule 1.8.8.)

[10] A material change in circumstances relevant to application of this rule may trigger a
requirement to make new disclosures and, where applicable, obtain new informed
written consents.* In the absence of such consents, depending on the circumstances,
the lawyer may have the option to withdraw from one or more of the representations in
order to avoid the conflict. The lawyer must seek court approval where necessary and
take steps to minimize harm to the clients.

See rule 1.16. The lawyer must continue to protect the confidences of the clients from
whose representation the lawyer has withdrawn. (See rule 1.9(c).)

[11] For special rules governing membership in a legal service organization, see rule
6.3; and for work in conjunction with certain limited legal services programs, see rule

6.5.



