PRIVACY - THE LITIGATION
ROUTE

Presented by James M. Wood, Esq.

This training series is brought to you by generous funding from the HIV Legal Services Fund of
the American Bar Association HIV/AIDS Impact Project.




ALL RIGHTS RESERVED

L httpd/wwwe.cartoonbank.com
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“In the future, everyome will bave privacy for fifticen minutes.”




| WANT TO BE LEFT ALONE



RESOURCES

 Center for HIV Law and Policy - https://www.hivlawandpolicy.org

 Legal Action Center - https://www.lac.org

e Lambda Legal - https://www.lambdalegal.org/

* Los Angeles HIV Law and Policy Project - https://www.chprc.org

* Transgender Law and Policy Institute - http://www.transgenderlaw.org
e GLAD - https://www.glad.org



https://www.lambdalegal.org/
https://www.chprc.org/
http://www.transgenderlaw.org/
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Confidentiality and Disclosure

Criminal Law

CHLP fights stigma and discrimination at the intersection of HIV, race, health status,
disabilivy, class, sexuality and gender identity and expression, with a focus on criminal

and, public health systems. As part of this work, we support movement building that

amplifies the power of individuals and communities to mobilize for change rooted in
racial, gender and economic justice. We do this through legal advocacy, high-impact policy

initiatives, and creation of cross-issue partnerships, networks, and resources.

How to Litigate an HIV Confidentiality Case,
Slide and Video Presentation, Legal Action Center

(2016)

Legal Action Center | Training Materials, Slides, Pamphlets

This slide and video training presentation, prepared by Sally Friedman of the

Legal Action Center, is for attorneys representing individuals in HIV

confidentiality breach matters, including pro bono lawyers who do not
generally practice in this area; and counsel for health care facilities, social
service agencies, and other entities subject to HIV privacy laws. The
presentation covers a brief overview of New York’s HIV confidentiality statute
and other relevant privacy laws, a review of administrative and litigation
remedies, effective ways to counsel clients about options, strategies for
choosing legal claims, calculating damages, proceeding under a pseudonym,
and other issues as well as sample forms. While much of the training focuses
on the substantive legal protections under New York law, substantial sections
do focus on issues relevant to an HIV confidentiality case in any jurisdiction.
For example, Part 3 reviews how to establish client goals, pros and cons of

litioation versus earlv settlement. confidentialitv during discoverv. and the

Published February, 2016

Related Issues

Confidentiality and Disclosure
Testing and Informed Consent
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Confidentiality and Disclosure

Criminal Law

Employment

HIV as a Disability Under
Antidiscrimination Law

Immigration

HIV-Specific Criminal Laws, State Guidelines for Health Care Workers with HIV, Youth
Access to ST1 and HIV Iesting and Trearment, HIV Iesting

Click a state for details on HIV-related laws, guidelines for healthcare

workers, and testing and treatment information.

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
District of Columbia
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
lowa

Kansas
Kentucky
Louisiana
Maine

Maryland

Montana
Nebraska
Nevada

New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Puerto Rico
Rhode Island
South Carolina
South Dakota
Tennessee
Texas

Utah

Vermont

Featured Resources

Map: HIV Criminalization in the
United States, CHLP (updated
July 2020)

Map: An Overview of States
Criminalizing Viral Hepatitis,
CHLP (updated July 2020)

Chart: U.S. HIV Laws and
Prosecutorial Tools, CHLP
(updated June 2020)

HIV Criminalization in the United
States: A Sourcebook on State
and Federal HIV Criminal Law
and Practice, CHLP (updated
May 2020)

Fact Sheet: Punishment is Not a
Public Health Strategy: The
Criminalization of Viral
Hepatitis, CHLP (2018)

HIV Criminalization Beyond Non-
Disclosure: Advocacy Toolkits on
Intersections with Sex Work and
Syringe Use, CHLP and National

LGBTQ Task Foree (2017)

Guiding Principles for
Eliminating Disease-Specific
Criminal Laws, Positive Justice




PROGRAM OVERVIEW

* STIGMA AND WHY IT IS IMPORTANT
* CONSTITUTIONAL AND STATUTORY RIGHTS TO PRIVACY
* REMEDIES FOR VIOLATION OF RIGHTS TO PRIVACY

* Administrative
 Office of Civil Rights
» State Agencies

* Litigation
* |nvestigation
* Demand Letter
* Litigation
* Appeal




DEFINTIONS OF PRIVACY

* The right of privacy is the right to be free from unwarranted
publicity, to live a life of seclusion, and to live without
unwarranted interference by the public in the matters with which
the public is not necessarily concerned. Strutner v. Dispatch
Printing Co., 2 Ohio App.3d 377 (1982)

« A person has an actionable right to be free from the invasion of

privacy. Black v. Aegis Consumer Funding Group, Inc. 2001 U.S. Dist.
LEXIS 2632 (S.D. Ala. Feb 8, 2001)

 Privacy includes the right to be left alone




All people are by nature free and
independent and have inalienable
rights.

Among these are enjoying and
defending life and liberty, acquiring,
possessing, and protecting property,
and pursuing and obtaining safety,
happiness, and privacy.




STATE CONSTITUTIONAL RIGHTS TO PRIVACY

Florida, Article 1, sec. 23
e Alaska, Amendment 3  Hawaii, art. 1,

e California — Article 1, sec 1

* |llinois art. |, § 6.

* Louisiana art. |, § 5

* Montana art. Il, § 10

* New Hampshire art. 2-b

e South Carolina art. 1, § 10
* Washington, art. 1, sec. 7



http://www.ilga.gov/commission/lrb/con1.htm
http://legis.la.gov/Legis/Law.aspx?d=206295
https://leg.mt.gov/bills/mca/title_0000/article_0020/part_0010/section_0100/0000-0020-0010-0100.html
https://www.nh.gov/glance/bill-of-rights.htm
https://www.scstatehouse.gov/scconstitution/A01.pdf
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Denial of health care

Refusal of testing or health
care

Employment discrimination
Shaming

Loss of family and friends
Viral divide




There can be no doubt that disclosure of HIV
positive status may under appropriate
circumstances be entitled to protection. .

The condition is ordinarily associated either
with sexual preference or intravenous drug
uses. It ought not to be, but quite commonly
is, viewed with mistrust or opprobrium.

Under the test of tortious invasion of
privacy, it is clearly a "private fact" of which
the disclosure may "be offensive and
objectionable to a reasonable [person] of
ordinary sensibilities.”

Urbaniak v. Newton (1991) 226 Cal. App. 3d
1128,1133-1134
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WHY PRIVACY MATTERS

* Woods v. White, 689 F. Supp. 874, 876 (W.D. Wis. 1988)

e Behringer v. Medical Center at Princeton, 592 A2d 1251 (NJ
Super Ct 1991)




EXAMPLES OF PRIVACY VIOLATIONS

* Disclosure by Government

* Disclosure by Healthcare Provider
* Theft by Healthcare Provider

* Disclosure by Pharmacist

* Disclosure by Employer

* Disclosure by Friend

* Disclosure by Insurance Carrier
* Failure to protect records




AIDS Law Project of Pennsylvania
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STATUTORY PROTECTIONS
TO HIV/AIDS PRIVACY




TWO FEDERAL LAWS

The Privacy Rule standards address the use and
disclosure of individuals’ health information

Has standards for individuals’ rights to understand
and control how their health information is used.

Goal: to ensure that individuals’ health
information is properly protected while allowin
the flow of health information needed to Erovi e.
. .high quality health care and to protect the
public’s health and well-being.

No personal cause of action.

ht;clpszl//www.cdc.gov/phlp/puincations/topic/hipa
a.ntm

Establishes Code of Fair Information that governs
the collection, maintenance, use, and
dissemination of personally identifiable
information in federal records about individuals

Act requires that agencies give the public notice of
their systems of records by publication in
the Federal Register.

Act prohibits the disclosure of information from a
system of records absent of the written consent of
the subject individual, unless the disclosure is
pursuant to one of twelve statutory exceptions.

Provides for recovery of “actual damages”




FED. AVIATION ADMIN. V. COOPER
131 S. Ct. 1441 (2012)




THE MAJORITY

* Holding: “Actual Damages” does not include damages for
mental or emotional distress

* Waiver of sovereign immunity in Privacy Act is not unequivocal
* Privacy Protection Study Commission — “left the question of general
damages . . .for another day”

* Congress removed “general damages” and foreclosed recovery for
nonpecuniary harm

* FCRA and FHA — “actual damages” means different things in different
contexts

» Absurd results? No — “Congress intended to cabin relief, not to maximize
itll




THE DISSENT

“After today, no matter how debilitating and substantial the resulting
mental anguish, an individual harmed by a federal agency’s intentional
or willful violation of the Privacy Act will be left without a remedy
unless he or she is able to prove pecuniary harm.

“That is not the result Congress intended when it enacted an Act with
the express purpose of safeguarding individual privacy against
Government invasion. And it is not a result remotely suggested by
anything in the text, structure, or history of the Act.”




STATE LAW

DISCLOSURE OF HIV TEST RESULTS
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Confidentiality and Disclosure

Criminal Law

CHLP fights stigma and discrimination ar the intersection of HIV, race, health status,
disability, class, sexuality and gender identity and expression, with a focus on criminal
and public health systems. As part of this work, we support movement building thar

amplifies the power of individuals and communities to mobilize for change rooted in

racial, gender and economic justice. We do this through legal advocacy, high-impact policy

iniiarives, and crearion of cross-issue partmerships, nerworks, and resources.

Confidentiality and Disclosure

Disclosing one's HIV status is still widely perceived as socially dangerous.
Similarly, another great risk people living with HIV face is the inadvertent or
improper disclosure of their status which can result in denial of employment,
violence, and many other collateral consequences.

This HIV Policy Resource Bank category covers state and federal laws that
protect the confidentiality of HIV-related information, the rights and
obligations of people with HIV with respect to disclosure of their HIV status in
various settings, the importance of privacy and confidentiality guarantees to
health care and prevention programs, and possible legal actions when
unauthorized disclosure of HIV-related information occurs. This category also
includes resources for people with HIV on disclosing their status and state
non-disclosure laws.

Related Content

Resource Bank Only News & Blogs Only
Resources, News & Blogs

Letter to Governor Hochul with recommended actions in
respnnse to the COVID-19 pandemic, COVID-19 Working Group

e

135 results in Confidentiality

and Disclosure

User's Guide for
Searching the HIV
Policy Resource Bank

The HIV Policy Resource Bank
(RB) has more than 1,000
resources and can be accessed
several ways from the CHLP
homepage. For more
information, see the User's
Guide for Searching the HIV
Policy Resource Bank.




CALIFORNIA PENALTIES FOR DISCLOSURE

* Prohibits disclosure of health * Prohibits disclosure of HIV test
care information without results
consent * What does that mean?

e Governs how information is * Penalties
stored

e Bases for Negligence per se
* Damages

* Nominal and actual damages

* Administrative fine




CALIFORNIA — WHEN TESTS MAY BE
DISCLOSED

* (a) To the subject of the test or the subject’s legal representative,
conservator, or to any person authorized to consent to the test

* (b) To a test subject’s provider of health care

* (c) To an agent or employee of the test subject’s provider of
health care who provides direct patient care and treatment.

* (d) To a provider of health care who procures, processes, distributes,
or uses a human body part

* (e) (1) To the designated officer of an emergency response
employee, and from that designated officer to an emergency response
employee regarding possible exposure to HIV or AIDS. . .




WHEN THERE IS NO RIGHT TO PRIVACY

* Disclosures with consent or voluntarily
* Disclosures required by law

* Disclosures in the public interest




DISCLOSURES WITH CONSENT
— EXPRESS OR IMPLIED

* Written authorization
* Applies only to what is waived

* VVoluntary disclosure

* Litigation
* Waiver applies only to relevant injury




DISCLOSURES REQUIRED BY LAW

* Reporting of cases

e Judicial or administrative proceedings by subpoena

* Law enforcement requesting subpoena or by court order
* Litigation

* Inmates non-prison health information
* Consider protective orders




PUBLIC INTEREST DISCLOSURES

* California— may not be disclosed without written consent

* HIV-related research
e HIV Test results are required to be reported to CDPH

* Medical emergency
* Investigation by CDPH







ADMINISTRATIVE

* Office of Civil Rights

* https://www.hhs.gov/civil-rights/index.html
 When complaint is received, OCR determines if it has the legal authority over the complaint.

* Once itis clear that OCR can handle the complaint, the investigator will gather information:
* Interviewing witnesses, possibly including you
* Obtaining documentation
« Making visits to appropriate sites

» After the Investigation

« OCR issues a letter presenting its decision on whether rights have been violated.

« If OCR finds a violation, the health that violated your rights is granted a specific time period to correct the violation or provide OCR

with a plan of correction.
+ Changing a policy or procedure

Providing a service
Reinstating a person to a job
* Restoring lost benefits
+ Providing notice to clients and employees that a recipient has taken steps to comply with a federal statute or regulation

+ If the health care provider or state or local government is unwilling to take corrective action, OCR will recommend initiating
enforcement proceedings. A final decision upholding a finding of a violation may result in the termination of Federal financial

assistance to the recipient.



https://www.hhs.gov/civil-rights/index.html
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* Client satisfied * Privacy made public

* Monetary damages * Lifetime history exposed
* Violator forced to make e Stress
changes * Years to resolve

* Dignity restored




PRELITIGATION STEPS

Meet and listen to client
Advise of pros and cons

Exhaustive fact gathering
* Documents - Consent
* Witnesses
* Healthcare providers

Research applicable law
Evaluate jury pool

Evaluate courts
e Local Rules
* Rules of Assigned Judge

History of awards and settlements
Create a Discovery Plan




PRELITIGATION REMEDIES

THE DEMAND LETTER




GOING TO COURT
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FILING THE COMPLAINT

* Prenotice to Defendant?
e Claims against the State

* Claim filed Against Defendant?
e Jurisdiction and Venue

e |dentification of Defendants
e Does?

e |dentification of Plaintiff

e Causes of Action/Claims




FICTITOUS NAMES OR INITIALS

DOE — Do it by stipulation

“[tlhe judicial use of ‘Doe plaintiffs™ to protect legitimate
privacy rights has gained wide currency, particularly given the

rapidity and ubiquity of disclosures over the World Wide Web.”
Starbucks Corp. v. Superior Court, 86 Cal. Rptr. 3d 482 (Cal. Ct. App. 2008)




CAUSES OF ACTION

v'"Unwanted Disclosure of HIV/AIDS Status
v'Invasion of Privacy

v'Negligence

v'Negligence Per Se

v'Defamation

v Emotional Distress
> HIPAA?




DISCOVERY PLAN

* Preliminary Interrogatories
* Persons
* Documents

* Contention Interrogatories
* Document Production

* Depositions
* PMK
* Witnesses

* Expert Retention




CONSULTANTS

e Jury Consultant
e Graphic Artist
* Appellate Counsel




TRIAL - IT’S SHOWTIME!

* What’s Your Theme

* Know Your Judge

* First Witness / Last Witness
* Key Documents

* Technology

* Trial Book
* Soup to Nuts




TELL A STORY

HAVE A THEME










PERSUADE YOUR JURY
(And Your Judge)

* A trial theme is the single phrase which lends credibility, through
human experience, to your version of the facts. An effective trial
theme will leave a jury with no choice but to apply the facts,
presented within the framework of the legal theory of recovery, and
award you a verdict.

* https://warlawgroup.com/wp-content/uploads/2017/09/32 TrialThemes-1.pdf




WHAT CAN WE DO ABOUT STIGMA?

An effective response to the HIV epidemic must tackle the root causes of
stigma and ensure services are inclusive and accessible.

1y
R PROTECT INCLUDE
O T
,?'1{(&!&‘5‘

e Anti-discrimination laws e Key populations in healthcare
e Decriminalisation service design and implementation

e Challenging violence » Stigma and discrimination reduction
as a goal in national strategies

EMPOWER EDUCATE

e To understand rights ® To address fears
e To act on violations * To change attitudes

ADVOCATE FOR ACTION!

AVERT.ORG




CALL NOW

Call (202) 224-3121 and a
switchboard operator will
connect you directly with the
Senate office you request.

PASS THE

EQUALITY
ACT

Iz Lambda Legal




CONCLUSION




Jim Wood

jasmwood@gmail.com
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