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PART I: OVERVIEW OF BANKRUPTCY LAW: 
 

SOURCES, JURISDICTION, PARTIES & DEBT RELIEF AGENCY 
 

OVERVIEW 
 

Purpose(s): 
Provide debtor with a fresh start  
Equitably distribute the debtor’s non-exempt assets among the competing 
creditors 

 
Working Definition: 
Chapter 7: Sometimes called “straight bankruptcy” because it is the simplest 
form of bankruptcy.  In a Chapter 7, most or all of a debtor’s debts are 
cancelled.  A debtor is allowed to keep certain assets that are exempted by 
state law or in some cases federal law.  Nonexempt assets are available to the 
Chapter 7 Trustee, who can liquidate the assets to pay the debtor’s creditors.  
Most Chapter 7 cases are “no asset” cases and such cases are the most 
common type of bankruptcy filed. 

 
SOURCES OF BANKRUPTCY LAW 

 
Substantive bankruptcy law 
 

• Statutes:  2005 Bankruptcy Abuse Prevention and Consumer Protection 
Act (BAPCPA), Title 11 of the United States Code.  Chapter 7 is 
regulated by 11 U.S.C. §§ 701, et seq., also known as the Bankruptcy 
Code.  
http://www.law.cornell.edu/uscode/html/uscode11/usc_sup_01_11.html 

 
• Case Law:  The Supreme Court, U.S. Court of Appeals, Bankruptcy 

Appellate Panels (BAP), United States District Courts and United States 
Bankruptcy Courts 

 
Nonsubstantive bankruptcy law: 

• Titles 15, 18 and 28 of the United States Code set forth procedure, 
crime and tax-related procedures. 
http://www.law.cornell.edu/uscode/html/uscode15/usc_sup_01_15.html 
http://www.law.cornell.edu/uscode/html/uscode18/usc_sup_01_18.html 
http://www.law.cornell.edu/uscode/html/uscode28/usc_sup_01_28.html 

 
Nonbankruptcy Law:   

• In most cases, when the Code is silent and no uniform bankruptcy rule 
is required, the parties’ rights are controlled by applicable state law. 
 

 

http://www.law.cornell.edu/uscode/html/uscode11/usc_sup_01_11.html
http://www.law.cornell.edu/uscode/html/uscode15/usc_sup_01_15.html
http://www.law.cornell.edu/uscode/html/uscode18/usc_sup_01_18.html
http://www.law.cornell.edu/uscode/html/uscode28/usc_sup_01_28.html


 

Procedural Rules: 
• Federal Rules of Bankruptcy Procedure (the “F.R.B.P” or “Bankruptcy 

Rules”): provides specific rules and procedures unique to bankruptcy 
practice. 
http://neuro.law.cornell.edu/rules/frbp/rules.htm 

• Federal Rules of Civil Procedure (the F.R.C.P.) apply to bankruptcy 
court proceedings as provided by the F.R.B.P. 

• Federal Rules of Evidence (F.R.E.) apply to bankruptcy cases and 
proceedings. http://www.law.cornell.edu/rules/fre/ 

• Local Bankruptcy Rules: Go to local bankruptcy court website to obtain 
rules specific to your district and division. 

• Judge’s Procedures should be reviewed to understand the judge’s 
procedures in handling cases in her\his courtroom. 

 
Official U.S. Bankruptcy Forms:  

• The U.S. Judicial Conference has established Official Forms for use in 
bankruptcy cases.  These forms are mandatory.  These can be found at: 
http://www.uscourts.gov/FormsAndFees/Forms/BankruptcyForms.aspx 
 

Local bankruptcy court forms:   
• Districts often create modified versions of the Official Forms.  Modified 

forms can be used in any district and districts may require use of a 
specific form. 

 
No bankruptcy rule or local rule: 

• For situations where no bankruptcy rule or local rule applies the 
bankruptcy court may regulate practice before it in any manner not 
inconsistent with federal law, the Official Forms, the FRBP or local rules. 

 
 
THE PARTICIPANTS 
 
Trustee 

• Appointed as the representative of the debtor’s bankruptcy estate 
• Primary duty: To liquidate debtor’s nonexempt assets in a manner that 

maximizes a return to the debtor’s unsecured creditors 
• Reviews debtor’s petition and schedules for possible fraud or abuse 
• Conducts 341(a) hearing 20-40 days after the case is filed with the 

bankruptcy court for the purpose of verifying that the debtor is eligible to file 
a Chapter 7 case and to determine if there are nonexempt assets that 
should be administered 

• Avoiding Powers: Trustee may exercise avoiding powers to recover money 
or property.  This includes the power to set aside preferential transfers 
made to creditors within 90 days before the filing, undo security interests 
and other pre-petition transfers of property that were not property perfected 
under non-bankruptcy law at the time of the filing, and pursue non-

http://neuro.law.cornell.edu/rules/frbp/rules.htm
http://www.law.cornell.edu/rules/fre/
http://www.uscourts.gov/FormsAndFees/Forms/BankruptcyForms.aspx


 

bankruptcy claims such as fraudulent conveyances and other remedies 
available under state laws.  11 U.S.C.§541 et seq. 

• If the debtor is a business, the bankruptcy court may authorize the trustee 
to operate the business for a limited time, if such action would benefit 
creditors and enhance the liquidation of the estate.  11 U.S.C. 721 

• Earns commission on value of liquidated assets 
 
Bankruptcy Judge  

• Assigned to handle the case and will usually only be involved in the typical 
Chapter 7 consumer case if there is a motion or adversary proceeding in 
the case.  

• Debtor will rarely see the judge, unless there is a reaffirmation hearing and 
debtor wants to reaffirm a debt.  

• In Chapter 13 cases, the judge plays a more central role in the case as the 
judge must issue an Order confirming the Chapter 13 plan. 

 
Debtor Attorney 

• Represents the debtor in the bankruptcy case and advises the client 
throughout their case.   

• The scope of the representation should be clearly delineated in the retainer 
agreement and the Limited Scope of Appearance that will be filed in the 
case. 

 
Creditor Attorney 

• In some cases, usually where there are assets available to creditors, a 
creditor will hire an attorney to review the case and assert any rights of the 
creditor.   

• If a creditor attorney appears in a non-asset case, the creditor may believe 
that there is a dischargeability issue or an exemption issue.   

• Generally, a creditor’s attorney will contact the debtor’s attorney to make an 
inquiry prior to filing an action in Court.   

o It is important that the debtor attorney return inquiry calls to find out 
in advance if there are issues that can be resolved with the filing of 
an adversary action within the bankruptcy case.   

o If an adversary is filed, representation in such a matter generally 
would be outside the scope of the debtor attorney’s employment 
agreement and the debtor would have to hire other counsel to 
represent them in such a case. 

 
DEBT RELIEF AGENCY 

• Any person who provides bankruptcy assistance to an assisted person in 
return for money or other valuable consideration is a debt relief agency 

o Assisted person is any person whose debts consist primarily of 
consumer debts and the value of whose non-exempt property is less 
than $192,450 

o Pro bono attorney is not a debt relief agency. 



 

• Restrictions 
o Fail to perform services attorney said they would perform 
o Advise assisted person to make a statement that is untrue or 

misleading 
o Fail or misrepresent services that are to be provided 
o Fail to explain the benefits and risks of filing bankruptcy 
o Advise an assisted person to incur more debt prior to filing 

bankruptcy 
• Disclosures 

o Must provide written notice as required under §342(b)(i) and §527(b) 
 Not later than 3 days after the date attorney offers to provide 

bankruptcy assistance 



 
PART II: ATTORNEY DUTIES  

  
I. THE INITIAL INTAKE INTERVIEW  

  
The initial interview with the client should a) obtain the most accurate and complete 
information regarding the individual debtor's situation, b) explain the different 
bankruptcy chapters/options, and c) advise the client regarding the benefits, 
consequences, and alternatives to filing for bankruptcy. 
 
INTAKE BASICS 

• Understand client’s level of sophistication 
• Understand client’s level of stress 
• Remember YOUR goals in the interview 
• Stay in control of the interview 

 
RED FLAGS TO LOOK FOR:    

• Is client being truthful with me?  
• Is the client providing me complete information?  
• Does client's situation make sense?  
• Are goals of the client unrealistic?  

 
INFORMATION HELPFUL (NECESSARY) TO CONDUCT THE INTAKE 

• REQUEST INFORMATION FROM THE CLIENT EITHER AT OR PRIOR TO 
THE INTAKE 

o pay stubs 
o bank account statements  
o co-debtor information   
o real property information 
o vehicle information  
o lawsuits, levies and liens 
o garnishments, repossession information 
o divorce decrees & settlement agreements (MSA) 
o SHOULD THE ATTORNEY USE AN INITIAL INTAKE FORM: Most 

attorneys have some type of intake form, anywhere from 1-5 pages. This 
is a useful tool because it will enable you to guide the client through their 
financial situation and prompt them to give you the most complete and 
accurate information regarding their debts, assets, and income 
information.  

 Get basic information 
 Assets and Liabilities 
 Why client wants to file bankruptcy 
 Issue Spotting 
 Section 527 – Notices Required (Disclosures) 

 
 
 



 . 
• IS THE CLIENT ELIGIBLE TO FILE BANKRUPTCY? 

o Generally, any “person” who “resides or has a domicile, a place of 
business, or property in the United States” is eligible to file a voluntary 
bankruptcy petition. (11 USC § 109(a))    

 “Person” includes an individual, partnership, and corporation, 
but not a governmental unit, estate or trust.  
 Individual  
 Spouses may file bankruptcy separately or jointly  
 Unmarried persons living together are not “spouses” and may 

not file a joint petition.  
 Common law marriage is NOT recognized in most states 

and in those states with common law marriage, common 
law spouses may not file jointly.  

 Undocumented persons permanently residing in the U.S. and 
domiciled are eligible to file bankruptcy.  

 Minors and/or incompetents are eligible to file bankruptcy 
through a duly-appointed representative, such as a guardian 
or conservator, or if no representative has been appointed, 
through a next friend or guardian ad litem.  
 Courts are split on whether a power of attorney 

authorizes the holder to file a bankruptcy petition on 
behalf of the incompetent person.  

 Partnerships are eligible for relief under Chapter 7, 11 or 12  
 The Code does not define a partnership; therefore, 

Courts look to state law to determine whether an entity is 
a partnership for the purposes of bankruptcy eligibility.  

 Corporations may be debtors under Chapter 7, 11 or 12  
 May only file through a licensed attorney as officers 

cannot represent the corporation.  
 Not eligible for a discharge  

 
 
 

o IS THERE A 180-DAY BAR TO FILING? 
 Applies where a case was dismissed based on “willful failure of 

the debtor to abide by orders of the court, or to appear before 
the court in proper prosecution of the case”. 11 USC 109(g)(1)  

 Was there a prior voluntary dismissal by debtor after creditor 
filed for relief from stay. 11 USC 109(g)(2)  

  
 
 
 
 
 
 
 



• CAN THE CLIENT GET A DISCHARGE? 
o IS THE CLIENT FILING TOO SOON TO GET A DISCHARGE? 
 8-year Rule:  CHAPTER 7 TO CHAPTER 7:  Debtor is ineligible to 

receive a discharge in a Chapter 7 case commenced (filed) within 8 
years before the filing of a new Chapter 7 case.  11 USC 727(a)(8)  
 No discharge available in new Chapter 7 case.  

 6-year Rule:  CHAPTER 13 TO CHAPTER 7:  Debtor is ineligible to 
receive a discharge in a Chapter 13 case filed less than 6 years of the 
filing date of the new Chapter 7 case.  11 USC 727(a)(9)  
 No discharge available unless:  

 the debtor paid all “allowed unsecured” claims in the earlier 
Chapter 13 case, in full, or;  

 the debtor made payments under the plan in the earlier 
Chapter 13 case totaling at least 70 percent of the allowed 
unsecured claims and the debtor’s plan was proposed in 
good faith and the payments represented the debtor’s best 
efforts.   

 4-year Rule:  CHAPTER 7 TO CHAPTER 13:  A debtor is ineligible to 
receive a discharge under a Chapter 13 if he or she received a prior 
discharge in a Chapter 7, 11, or 12 case that was filed less than four 
years before the new Chapter 13.  

 2-year Rule: CHAPTER 13 TO CHAPTER 13:  A debtor is ineligible for 
a discharge under a Chapter 13, if he or she received a prior discharge 
in a Chapter 13 case filed less than two years before the filing date of 
the new Chapter 13. bankruptcy? 

 
• WHERE WILL THE CLIENT HAVE TO FILE THE BANKRUPTCY? 

o WHAT IS THE PROPER VENUE FOR FILING? 
 A bankruptcy petition must be filed in the proper division (and within 

the proper location of that district that has multiple locations) that lies 
in the federal district for the district in which the debtor had either 
domicile, residence, principal place of business in the U.S. or 
principal assets in the U.S. during the longest portion of the 180-day 
period preceding filing of the case.  
 Domicile:  Generally defined as the individual’s residence with 

intent to remain there or return when absent.   
 Residence: An individual may have more than one “residence” 

at a time. For bankruptcy venue purposes, residence means “a 
permanent residence, as in the individual’s home, as 
distinguished from a mere “stopping place” for the transaction of 
business or pleasure.  

 Principal place of business: Where entity has its “principal place 
of business” or principal assets. 

 180-day requirement: The petition should be filed in whichever district 
the individual has resided longer within a 180-day period, even if the 
debtor no longer resides there (91 days)  

 



  ADVISING THE CLIENT  
• ARE THERE ALTERNATIVES TO FILING BANKRUPTCY  

 DOING NOTHING: WHEN IS THIS A REALISTIC OPTION?  
 Statute of Limitations:  Important to determine when the statute of 

limitations will expire for your client’s debt. (i.e. In California, creditors 
have a 4 year Statute of Limitations to collect on most debts and it is 
important to advise a client that she/he may not need to file 
bankruptcy.  

 Judgment Proof:  Your client may be “judgment proof.”  When a person 
is judgment proof the debtor's income may be exempt and they may 
not have any assets that can be reached by a creditor.   

 Debts not dischargeable in bankruptcy: Some debts, such as child 
support, most student loans, recent taxes and certain other debts, may 
not be discharged by filing for bankruptcy.  

 Creditor Harassment: Your client may be experiencing extreme 
financial distress because creditors keep calling them.  Clients have 
federal and state protections available to them to stop the harassment.  
This should not be the sole reason someone should file for bankruptcy.   
 Federal Law: Federal Fair Debt Collection Practices Act 15 

U.S.C. 1692, et seq 
 REPAYMENT PLAN TO CREDITOR(S)  

 Examine feasibility of doing repayment plan with creditors.  
 Beware of rip-off repayment plan in for-profit services.  
 Contact local non-profit agencies for referrals to reputable non-

profit debt negotiation settlement agencies.  
 Advise clients to have everything in writing before sending a 

payment and clearly understand terms of payment plan.  
 Advise clients to have payment plan that is feasible for them  

Note: Alternate repayment plans often report negatively on credit 
reports. 

 
EVALUATING THE BANKRUPTCY PROCESS WITH THE CLIENT  

• EXPLAINING THE TYPES OF DEBTS 
 Secured Debts – De4bt backed or secured by collateral to reduce the risk 

associated with lending, such as a mortgage or auto loan.  If the debtor 
defaults on the loan, the house can be foreclosed upon or the auto can be 
repossessed. 

 Unsecured Debts – A debt that does not have specific property like a house 
or car, serving as collateral for payment of the debt.  If a debtor fails to make 
payments on an unsecured debt, the creditor cannot take any of your 
property without first suing you and getting a court judgment. 
 Levy 
 Liens 

o Priority Unsecured Debts – Debts that are nondischargeable unsecured 
debts that receive special treatment in a bankruptcy.  Priority debts are 
paid before general unsecured debts 
 Older taxes 



 Requirements: 
 Taxes are income-based 
 Tax return was due at least three years ago 
 Return was filed at least two years ago 
 Taxes were assessed at least 240 days ago 
 No fraud or willful evasion 

 Issue of filing too soon so that what could be an unsecured 
debt remains a priority debt. 

 Damages related to a DUI accident 
 Alimony and Child Support 
 Some wages, salaries and commissions 
 Contributions to employees’ benefit plans rendered within 180 

days of bankruptcy filing up to a certain amount 
o Nondischargeable Debts Other Than Priority Debts 

 Student Loans 
 Student loan debts may be dischargeable 

 If payment would impose an undue hardship within 
the meaning of 11 U.S.C. § 523(a)(8)(B) 

 Requires an Adversary Proceeding 
 A majority of circuits follow In re Brunner 46 B.R. 752 

(S.D.N.Y 1985) which established a three-part test  
1. the debtor must establish that she cannot 

maintain, based on current income and 
expenses, a `minimal' standard of living for 
herself and her dependents if forced to repay 
the loans 

2. the debtor must show "that additional 
circumstances exist indicating that this state of 
affairs is likely to persist for a significant 
portion of the repayment period of the student 
loans 

3. the debtor has made good faith efforts to 
repay the loans. 

 401(k) Loans 
 Restitution for Criminal Acts 
 Debts Arising from Fraud or False Pretenses] 
 Debts Intentionally Excluded from the Bankruptcy 

 
• THE TWO TYPES OF CHAPTERS GENERALLY FILED IN CONSUMER 

CASES 
 CHAPTER 7 v CHAPTER 13 

 Chapter 7 is also referred to a liquidation bankruptcy or straight 
bankruptcy and most debtors will be able to:  
 Discharge most or all of their unsecured debts  
 Protect a certain amount of personal and/or real property  
 Obtain a fresh start in about 5-6 months  



 If the client is not a homeowner, has low wages and few assets, 
most of the time, a Chapter 7 bankruptcy will offer him/her the 
greatest relief provided they pass the means test.   
 The means test will be covered later in this program, but 

briefly it compares the debtor's household income with 
the state's median income.  If their household income is 
under state median income there is no presumption of 
abuse under the means test.  

 Chapter 13 is often referred to as a re-organization bankruptcy and 
most debtors will be able to:  
 Discharge a portion of their unsecured debts  
 Propose a payment plan to creditors, usually to catch up on 

arrears of mortgage payments or pay off a car loan 
 If a client is behind on their payments, a Chapter 13 filing 

could be a great tool because it can enable home-owners 
to propose 3-5 year repayment plan to catch-up on 
arrears from their house payments to avoid a foreclosure 
of their home 

 If the client has a second mortgage, the debtor may be able 
to eliminate the second unsecured mortgage upon approval 
from the court (via motion or adversary proceeding). This is 
not available in a Chapter 7 filing 

 Can a homeowner file a Chapter 7 Bankruptcy?  YES  
 For example, Jenny Jacobs owns a home with only a first 

mortgage and the property has no equity.  The home is 
worth $200,000 and the loan is $220,000.  In this situation, 
Ms. Jacobs could potentially qualify to file for Chapter 7 
bankruptcy relief and keep her home if she is current on the 
payments 

    
NOTE: If possible, you may want to volunteer at a pro bono organization or ask more 
experienced attorneys if they would not mind you sitting in on some consultations they 
have with clients. This will be useful in obtaining hands-on experience in handling 
clients.  

   
RETAINING THE CLIENT IN A CHAPTER 7 CASE AND DUE DILIGENCE 

• RETAINER AGREEMENT: If a client decides to retain you for representation in a 
Chapter 7 case, you should have a retainer agreement that clearly delineates the 
fees, scope of services, charges for additional fees.   
 This can be a valuable tool to advise clients of their responsibility to 

provide truthful and accurate information  
• DUE DILIGENCE: Once the client has retained you, now have the task of 

obtaining a complete and accurate listing of the debtor’s assets and liabilities. 
Have the client fill out a questionnaire that lists all of their assets and debts that 
they sign and provide you to ensure that they have provided you with the most 
complete and accurate information.  
 11 USC SECTION 707(b)(4)(D) This section provides that the signature of 

an attorney on the petition shall constitute a certification that the attorney 



has no knowledge after an inquiry that the information in the schedules 
filed with such petition is incorrect.  

 BEST PRACTICES IN CONDUCTING DUE DILIGENCE   
 As a general rule, the more complex your client's situation, the 

more due diligence may be required of the attorney.    
 A Chapter 7 bankruptcy case includes a petition, schedules, 

statement of financial affairs, statement of intention, means test, 
mailing list and credit counseling certificate.  In conducting your due 
diligence, you should have the following:  

 Documentation the attorney should collect from the client includes 
[COPIES ONLY, NEVER RETAIN ORIGINALS]:   

 pay stubs 
 bank account statements  
 billing statements  
 lawsuits   
 judgments  
 federal income tax returns for last 2 years  
 co-debtor information   
 real property information 
 vehicle information  
 leases   
 divorce decrees & settlement agreements  
 garnishment  
 levy and liens    
 repossession information 
 credit report 
 loan agreements  

 Documentation the Attorney should obtain before preparing the 
bankruptcy 
 Credit Report(s): Obtain copies of all three credit reporting 

agencies. Either the Attorney can obtain or have the 
individual(s) obtain a free copy of their credit reports at 
annualcreditreport.com.   

 County Recorder Index search: Review County Recorder 
Indexes for real property transactions that your client didn’t tell 
you about or doesn’t know about (e.g. deed transfers, abstracts 
of judgment, tax liens)  

 PACER Search:  You should sign up to get an account with 
PACER account to be able to search for prior bankruptcy 
cases the client may have filed. 

 
ISSUES TO CONSIDER IN BANKRUPTCY PLANNING 

• Timing of the filing 
• Reducing non-exempt assets 
• Transfer of property 
• Insider payments 
• Dischargeable taxes 



• Recent use of credit 
• Employment 
• Inheritance 
• Divorce 

 
 

   
  
 
   
  



PART III– MEANS TEST  

SECTION 707(b)  

• Cases filed by individuals with primarily consumer debts may be 
involuntarily dismissed if the case is an “abuse” of the provisions of 
Chapter 7  11 U.S.C.707(b)(1) 

o Not applicable to: 
 Qualified disabled veterans 
 Debtors whose debts are not primarily consumer debts  

o Section 707(b)(2) sets out the means test 
o Current monthly income (CMI) is defined in Section 101(10A) of 

the Bankruptcy Code – Form 122A-1 
o If the debtor’s CMI exceeds a defined level, the debtor is subject 

to the means test calculation and §707(b)(2)(C) specifically 
requires debtors to file a statement of CMI and the calculations 
that determine (the means test presumption of abuse.) – Form 
122A-2 

• Official Form 122A-1 – Chapter 7 Statement of Your 
Current Monthly Income  (CMI)  
o Part 1 - Calculating the debtor’s monthly income (CMI)  
o Part 2 - Determining whether the means test applies 
o Part 3 - Signature 
o If Debtor’s income is less than the median family income for 

debtor’s state and family size – STOP 
 There is no presumption of abuse  

• If the debtor’s income is more than the median family income for 
debtor’s state and family size – you must fill out form 122A-1 Supp 
or form 122A-2  

o Official Form 122A-1 Supp – Statement of Exemption from 
Presumption of Abuse Under Section 707(b)(2). Only fill out 
if your debts are not primarily consumer debts, or you have 
been on active duty performing a homeland defense activity 

• Part 1 – Identify the kind of debts debtor has – primarily consumer? 
o What is considered “Primarily Consumer Debt” 

 Debt incurred primarily for personal, family or 
household purpose 

 Student loan can be considered consumer debt or not 
 Mortgage Debts probably consumer debt 
 Tax debt generally not consumer debt 
 Debt related to car accident is not a consumer debt 



 Look at percentage of debt.  If more than 50% of debt 
is consumer than the debt is primarily consumer debt. 

o Part 2 – Determine whether military service provisions apply 
 

• Official Form 122A-2 – Chapter 7 Means Test Calculation  
o Determine your adjusted income (CMI)  

 CMI defined – average monthly income from all 
sources that the debtor (or in a joint case, the debtor 
and debtor’s spouse) receives during the 6-month 
period ending on the last day of the month, 
immediately preceding the date of filing.  11 U.S.C. 
§101(10(a)(A)  

 Determine Household Size 
 Heads on beds 
 Economic Unit 

 Must include contributions for household expenses 
from members of the household as income 

 Calculate your deductions from your income  
 Compulsory retirement contributions allowed as 

deduction, but Voluntary retirement contributions 
not allowed as deduction 

 Tax withholdings – over/under stated 
 Childcare is deductible, but private school tuition 

and other education expenses limited                 
 Vehicle operating expense allowed up to two cars 

but ownership expense only allowed if there is a debt owed 
on vehicle 

o Determine whether there is a presumption of abuse 
 Failure of test creates a presumption of abuse  
 If under applicable median income or within the 

safe harbor – no assumption of abuse  
 If over the applicable median income – there is a 

presumption of abuse 
 If Presumption of Abuse 

 Chapter 7 Trustee may make referral to 
United States Trustee 

 United States Trustee may bring Motion 
to Dismiss under 11 U.S.C. 707(b)  

 Give details about special circumstances 
 Opportunity to rebut the presumption 
 If there is a presumption of abuse that is not 

rebuttable 



 Redo your numbers 
 File a Chapter 13? 
 Explore alternatives to bankruptcy 
 Other options 

 
 
 
 
 
 
 



PART IV – FILING A CHAPTER 7 BANKRUPTCY CASE 

 

BASIC THREE REQUIREMENTS TO FILE BANKRUPTCY 

● Filling out the official bankruptcy forms 
● Take a pre-bankruptcy credit counseling course 

o Agency must be approved by the US trustee’s office within 180-day period 
before the bankruptcy filing 

● Pay the filing fee – currently $338 

CREDIT COUNSELING 

● Who must take credit counseling 
o Exceptions: 

● UST determines that no courses are available in your district 
✔ Not very likely scenario 

● Exigent Circumstances 
o Client must have contacted an agency that provides the credit 

counseling course, were unable to complete the course within seven 
days of contacting the agency and had to file your bankruptcy 
immediately. 

o Client had to file your bankruptcy right away to prevent some type of 
significant harm, such as a wage garnishment or sale of property. 

o Temporary “band-aid”.  Must complete within 30 days. 
● Incapacitated or have a disability  

o Client suffers from a mental illness or impairment to such an extent that 
client is not capable of understanding or making rational decisions about 
finances. 

o Client’s physical impairment must physically prevent client from 
completing the course in person, over the phone, or online 

● On active military duty in a combat zone 
 

PETITION AND SCHEDULES 

● Skeletal Filing – 14days to complete or automatic dismissal 
o Petition 
o Matrix 
o Statement of Social Security 
o Filing Fee or Application for waiver or request for payments 
o Credit Counseling Certificate 

● Full Filing - All of the above plus: 
o Schedule of Assets and Liabilities 
o Summary of Assets and Liabilities and Certain Statistical Information 
o Schedules A – J 
o Declaration regarding schedules 



o Statement of Financial Affairs – SOFA 
o Statement of Intention 
o Statement of social security number 
o Chapter 7 Statement of Your Current Monthly Income – Form 122A-1 
o Chapter 7 Means Test Calculation – Form 122A-2 – If necessary 
o Statement of Exemption from Presumption of Abuse Under §707(b)(2) 
o Disclosure of Compensation to Debtor’s Attorney 
o Creditor Matrix 

 
● Fee Waiver – Form B 103B 

o Income must be 150% of poverty line 
✔ www.uscourts.gov – at bottom of page, click on Bankruptcy, then 

Chapter 7 Fee Waiver Procedures and Resources and then 150 
Percent of the HHS Poverty Guidelines 

o Unable to pay in installments 
o Individual (no business filings) 
o Only available in Chapter 7 filing 

● Application to Pay Filing Fee in Installments – Form B 103A 
o Must pay entire fee within 120 days after you file and Court must approve 

payment timetable. 
o Case will be dismissed if you don’t pay the entire fee 

FILING REQUIREMENTS 

● Electronic Filing System – ECF 
● Emergency Situation – paper filing with Court 

 

AMENDING THE SCHEDULES 

● You should amend the schedules as soon as you discover the mistake or 
what is incorrect 

● You should amend any part of the bankruptcy that is incorrect 
● Debtor must sign a declaration for the amended part of the bankruptcy 

✔ e-signing not allowed 
      

 

 

http://www.uscourts.gov/


PART V:  BANKRUPTCY ESTATE & EXEMPTIONS  

In considering filing for Chapter 7 or Chapter 13 bankruptcy, it is vital to understand that 
at the commencement of the bankruptcy case, all of debtor’s property becomes part of 
a bankruptcy estate. 

Bankruptcy Estate 

• Property of the Bankruptcy Estate 11 USC §541  

o The filing of a bankruptcy petition creates an “estate”, which is comprised of 
all legal and equitable interest of the debtor in property wherever located and 
by whomever held as of the commencement of the case. 

o Includes property the debtor owns and possesses (i.e. real estate, car, 
furniture); property owns but does not possess (i.e. security deposits, 
royalties, and commissions); property debtor is entitled to receive (i.e. legal 
claims, accounts receivables, tax refunds). 

o Property acquired within 180 days after commencement of the case:  11 USC 
      §541(a)(5) 

 By bequest or inheritance, through a property settlement agreement 
with spouse or divorce decree, as a life insurance beneficiary. 

 Report acquired property on a supplemental schedule, even if the 
case is already closed 

 Failure to report: revoke discharge of all of your debts 
o Marital Property: the estate includes community property whether or not the 

debtor is filing a joint petition. 
o Preferences: the trustee may avoid, and bring back into the bankruptcy 

estate, a payment or transfer of property worth more than $600 to a creditor 
made within 90 days before filing or one year if the creditor was an insider. 11 
USC § 547. 

o Transfers with intent to defraud creditors. 11 USC §727(a)(2) 
 Exemption planning versus transfer of assets out of the debtor’s 

name for little or no consideration.  
o Property that is part of the bankruptcy estate and not exempt is transferred to 

the trustee for the benefit of creditors. 

Exemptions - General  
 

● The debtor is able to keep property that is exempt. Reviewing with the client what 
property is exempt is a big factor in determining whether to file bankruptcy and 
what type of bankruptcy. 

o Property not protected by exemptions may be sold by the Trustee and the 
proceeds distributed to Creditors 

● Congress enacted a set of federal exemptions (11.U.S.C. §522(d)), but allowed 
states to “opt out” and require residents to use the state exemption system.   

● An exemption may protect certain items without regard to value, such as tax-
exempt retirement accounts (but Roth IRAs and traditional IRAs, exemption 



limited to $1,362,800) regardless of state or federal exemption system. (11 
U.S.C. § 522(n) 

● Valuation of debtor’s property 
o Exemptions protect equity in property, so understanding how to value 

debtor’s property is important 
o Property is valued at its fair market value as of the date of filing, or the 

date the property becomes part of the bankruptcy estate 
o § 522(a)(2).  Determine what the property can be sold for at the time of 

filing.  Ignore liens on personal property when computing value. 
      Appreciation in the property accrues to the trustee. Although  

     read Rodriguez v. Barrera (In re Barrera), No. 20-3 (B.A.P.   
     10th Cir. Oct. 10, 2020) (unpublished) 

o Vehicles:  use Kelly Blue Book, NADA guide, or Edmunds.com 
• Homestead Exemption:  

o Trustee may take and sell debtor’s home if debtor has equity greater than the 
homestead exemption and give the debtor cash for the exemption amount.   

o To claim a homestead exemption, the debtor may not need record a 
Homestead Declaration.  

o Regardless of the state homestead allowance, federal law may limit the 
homestead to $155,675 (adjusts with inflation) if it has not been owned by the 
debtor for the prior 1215 days, with some tracking allowance. 11 USC 522(p).  

o The above limit applies also to some felons and those who commit other 
specified bad acts.  
o  

• Keeping non-exempt property 
o Pre-petition planning 

 Converting assets of the estate of a non-exempt type into property 
that is exempt. 
 Risk:  Is this an attempt to defraud creditors? 

 Rights of Redemption – debtors may pay the property’s value in 
cash or substitute exempt property of equal value 

• Objection to Exemptions 
o The trustee, or any creditor, can object to the debtor’s claimed 

exemptions within 30 days after the Meeting of Creditors, or within 30 
days after the debtor files an amendment to debtor’s exemptions. 
F.R.B.P. 4003 

• Secured property:  
o Secured creditors retain their rights against their collateral 
 Creditors are entitled to take back the collateral 

 Statement of Intention:  
 Debtor must file a Statement of Intention regarding any 

collateral which secures a debt and serve it on debtor’s 
creditors within 30 days after filing the bankruptcy petition  

o Debtor must give back the property (surrender), pay the creditor its 
replacement value (redemption) or sign a reaffirmation agreement (reaffirm) 
within 30 to 45 days after the Meeting of Creditors.    



 If the debtor doesn’t meet both deadlines, the automatic stay no longer 
protects that collateral.   

o Motions for Relief from Stay on surrendered property  
o Reaffirmation on Vehicles -- to sign or not to sign  
o Reaffirmation on anything other than a Vehicle  

 
Exemptions – California  
 

• California has two sets of Exemptions available. 
o C.C.P. § 703.140 et seq. 
o C.C.P. § 704..000 et seq. 
o Only use one set of exemptions 
o Married Couples cannot double exemptions 

• Which state’s exemptions apply if the debtor recently moved? 11 U.S.C. 
§522(b)(3)  

 The state exemption law that applies is determined by the state in 
which the debtor’s domicile has been located for the 730 days 
immediately preceding the petition filing date.    

 If not domiciled in a single state for the entire 730-day period, then 
determine where the debtor was domiciled for the longer portion of the 
180-day period immediately preceding the 730-day period (2 years 
plus 180 days).  Using exemptions for a different state  

o If state law for exemptions is not the state law of filing, determine whether 
the exemption state’s law allows extraterritorial use of its exemptions.  

o Exemptionsexpress.com  
• Which set of exemptions to use 

o § 704 Exemption Major Benefits 
 Homestead Exemption of $600,000 in Equity 
 Must own residence for at least 1,215 days 
 Includes mobile home, boat, stock cooperative, community 

apartment, planned development, or condominium 
 Cannot use on anything other than residence 
 Homestead Exemption is automatic in California 
 Can be claimed if Debtor does not live at residence, but estranged 

or former spouse does continue to live there until community 
property is divided 

 Cannot be taken away by Bankruptcy Court for bad faith conduct, 
but might be reduced 

 Tools of the Trade 
 Higher Exemptions including work vehicle, tools, i.e. books, 

computer, office furniture, etc. 
o § 703 Exemption Major Benefits 

 “Wildcard” Exemption can be used with aggregate interest in any 
property, not to exceed $1,550 PLUS the unused amount of 
homestead exemption of $29,275 

 If debtor has property that has equity or value in excess the allowed 
exemption, can use wildcard exemption to protect the excess value 



 Example:  Debtor owns a vehicle outright valued at $7,500.  
Motor vehicle exemption in §703 is $5,850.  Excess value is 
$1,650 which can be protected by the wildcard exemption in 
CCP § 703.140(b)(5) 

 
  LIEN AVOIDANCE UNDER §522(f) 

o Can be done any time prior to closing of the bankruptcy 
 Reopening a bankruptcy to avoid lien  

o Debtor may avoid the fixing of a lien on an interest of the debtor in 
property to the extent that the lien impairs an exemption, if such lien is a 
 Judicial lien 
 Non-possessory, non-purchase money security interest in any 

 Household goods or furnishings 
 Clothing 
 Appliances 
 Books 
 Animals  
 Crops 
 Musical instruments 
 Jewelry 
 Tools of the trade 
 Prescribed health aids 

 Lien must impair the exemption to the extent that the sum of 
the lien and all other liens (not avoided) on the property and the 
amount of the exemption exceeds the value of the debtor’s interest 
on the property 

 
PREFERENCE RECOVERY  
 
A Debtor can recover involuntary transfers, such as wage garnishments and abstracts 
of judgments, made within the statutory preference period (within 90 days of petition 
date). 

• Transfer must exceed statutory minimum set forth in 11 U.S.C. §547(a)(9), $600 
for consumer case and $6,825 for cases whose debts are primarily not consumer 

• Can only avoid if debtor can claim exempt 11 U.S.C. §522(g) and (h). 
• Can aggregate transfers to meet statutory minimum 

 



PART VI:   THE AUTOMATIC STAY AND DISCHARGE OF DEBTS  
  

AUTOMATIC STAY PROTECTION  

• The filing of the bankruptcy petition creates an automatic stay, which is a 
very broad court injunction against the continuance of any action by 
creditors, collection agencies, and government entities against the debtor 
or the debtor’s property. §362 describes the automatic stay.  

• Violation of the Automatic Stay  
o Creates a cause of action for damages, punitive damages, and 

attorney fees. § 362(k). 
o Even unknowing violations of the stay are voidable. 
o Only actions taken with notice of the stay give rise to damages 
o Examples of stay violations: 
 creditor phone calls  
 collection statements not required by law or requested by 

client  
 lawsuits  
 garnishments  
 repossession  
 entry of default on a loan 
 most attempts to collect debt by most entities  

 
• Automatic Stay denied to persistent filers of bad-faith petitions:  

o If the debtor had a bankruptcy case pending within the preceding 
one-year period and dismissed, the stay will terminate after 30 
days of the filing of the later case. The court may extend the stay 
if the party in interest demonstrates through a noticed motion 
that the filing of the later case is in good faith. 

o The stay will not apply at all if the debtor had two or more 
dismissals in the past year. The court can grant a stay if the 
party in interest demonstrates through a noticed motion that the 
filing of the later case is in good faith. 

 
• Automatic stay does not apply to the following actions, which can 

continue against the debtor notwithstanding a bankruptcy filing: §362(b) 
o Proceedings concerning paternity, child custody, visitation rights, 

domestic violence, and divorce (to the extent the divorce 
proceeding does not seek to divide property of the estate). 

o Criminal proceedings (other than fines imposed) 
o IRS tax proceedings (other than issuing a lien or seizing property) 
o Continued withholding of income for loans from retirement funds 



o Foreclosures: if the debtor filed a prior bankruptcy case within the 
previous two years and the court had lifted the stay allowing the 
lender to proceed with the foreclosure, including in rem relief. 

o Eviction of a tenant, if the landlord obtained a judgment for 
possession prior to the bankruptcy filing, or if the landlord is evicting 
the tenant because the tenant is endangering the property or using 
controlled substances on the property. (Exception may be available 
if the debtor files a certification and deposits rent.) 
 

o Termination of Stay and Motion to Lift the Stay:  
o Creditors can file a Motion to Lift Stay to allow the creditor to 

continue legal proceedings against a particular asset, or to allow 
landlords to begin or continue eviction proceedings. 

o The Bankruptcy court may lift the stay and allow the creditor to do 
so in cases where the debtor has little or no equity in an asset. Fed. 
R. Bankr. P. 4001, 9014 

o A debtor may resist the lifting of the automatic stay by offering 
adequate protection to the creditor. 

o The stay terminates upon discharge, so in the typical chapter 7 
case the stay lasts for about 3 months.  

 
• DISCHARGEABILITY ISSUES  

  
o The court’s discharge notice does not specify which debts have been 

discharged.  Discharge of debts is generally governed by §523, and 
contains a list of debts that are not dischargeable and others that may be 
discharged under limited circumstances.    

o In some situations, the burden is on the creditor to timely file a complaint 
objecting to the discharge of a debt (B.R. 4007).   
 Failure to file an adversarial action in a timely manner allows the 

debt to be discharged.   
 The deadline is 60 days from the first date set for the meeting of 

creditors, but the Court can extend the deadline for good cause.  
o Debts that are generally not discharged on policy grounds include, but are 

not limited to:   
 Payroll withholding taxes  
 Income taxes (depends when due and when filed)    
 Domestic support obligations (Child support, spousal support and 

related debts) 
 Student loans (unless undue hardship is shown – good luck!)  
 Traffic tickets or government fines (but possible in Chapter 13)  

  



o Debts that will be discharged unless they are challenged by the creditor 
through an adversary proceeding:  
 Fraud 

 Fraud or defalcation while acting in a fiduciary capacity  
 Embezzlement  
 Alcohol related accident judgments  
 Willful and malicious conduct to an entity or property of another  
 Credit card purchases for luxury goods owed to a single creditor 

and aggregating to more than $675 (as of April 2016) and incurred 
within 90 days of filing for bankruptcy are presumed to be 
nondischargeable. 
 if you prove that you intended to pay the charges back 
 or that the goods aren't "luxury" items then the debt will be 

discharged 
 In re Dougherty, 84 B.R. 653 (9th Cir.  BAP 1988)  
 Dischargeability of credit card debt under §523(a)(2)  
 A court may infer the existence of a debtor's intent not to 

pay with reference to a non-exhaustive list of twelve 
factors:  

▪ The length of time between the charges made and 
the filing of bankruptcy  

▪ Whether or not an attorney has been consulted 
concerning the filing of bankruptcy before the 
charges were made  

▪ The number of charges made  
▪ The amount of the charges  
▪ The financial condition of the debtor at the time 

the charges are made   
▪ Whether the charges were above the credit limit of 

the account 
▪ Whether the debtor made multiple charges on the 

same day 
▪ Whether or not the debtor was employed 
▪ The debtor's prospects for employment 
▪ Financial sophistication of the debtor 
▪ Whether there was a sudden change in the 

debtor's buying habits; and 
 
 
 
 
 



 
 Debts not listed on the petition:  

 A debt not listed or scheduled on the petition will not be 
discharged unless the creditor has notice or actual 
knowledge of the case in order to timely file a proof of claim. 

 Exception for no-asset bankruptcy cases – In re 
Beezley, 994 F.2d 1433 (9th Cir. 1993) 

 Debts from a divorce settlement agreement or court decree  
 Must prove that the debtor has the ability to pay and the 

detriment to the to the recipient would be greater than the 
benefit to the debtor 
 

o Debts that may be challenged by a creditor 
 §523 Exceptions to Discharge – lists grounds for denying a 

discharge of debts 
 Burden is on creditor or trustee to file a complaint in a timely 

manner 
 In limited circumstances a discharge may be vacated upon 

discovery of fraudulent conduct §727(d)Dismissal 
 
 

• § 707 ACTIONS BY TRUSTEE OR CREDITOR 
o Bankruptcy is a fresh start limited to the “honest, but unfortunate debtor”. 
o §707 Dismissal of a case or conversion to a case under Chapter 11 or 13 

  allows a creditor or party-in-interest (trustee) to object to the entire 
discharge if certain criteria can be proved, including (partial list): 
 Debtor, with intent to hinder, delay or defraud, transferred, 

destroyed, or concealed property within one year prior to filing 
the bankruptcy, or after the filing of the bankruptcy 

 Debtor concealed, destroyed, falsified or failed to keep and 
preserve books and records showing debtor’s financial position 

 Debtor knowingly made a false oath or account, presented a 
false claim, etc. 

o Even if discharge is denied, trustee can still administer the case 
o Burden on creditor or trustee to file a complaint in a timely manner 

 

 



PART VII – THE §341 HEARING AKA MEETING OF CREDITORS 
 

• THE 341(a) HEARING & 2004 Exam 
 

• § 341(a) Hearing – Meeting of Creditors 
o Meeting held by Chapter 7 Trustee 
o Debtor, Debtor’s Attorney and any creditors who have questions attend 

 Debtors are required to attend and testify under penalty of perjury 
o Hearing is a fact-finding session that debtors are required to attend and is 

recorded 
o Debtors are sworn in by the trustee and are asked a series of questions 

about their finances. 
o The 341(a) hearing takes place 30-40 days after the filing of the 

bankruptcy. 
o Meetings generally take about 10 to 15 minutes or less 

• Preparing Debtor for the hearing 
o Explain the purpose of the meeting 

 No Judge 
 Trustee will swear Debtor in to testify under penalty of perjury 
 Sample Questions 

 Did you sign the petition, schedules, statements, and related 
documents? 

 Did you read the documents before you signed them? 
 Are you personally familiar with the information contained in 

the petition, schedules, statements, and related documents? 
 Is the information contained in the petition and all 

accompanying documents true and correct? 
 Are there any errors or omissions that you are aware of at 

this time? 
 Have you identified all of your assets on the schedules? 
 Is the copy of the tax return your attorney provided to my 

office before this meeting a true copy of the most recent tax 
return you filed? 

 Did you review the bankruptcy information sheet? 
 Make sure you provide this to your client prior to the meeting 

and tell them to read it. 
 Have you repaid any debts to family or friends in the last 

year? 
 Have you transferred (giving or selling) anything to relatives 

or insiders (friends or business associates) in the past two 
years? 

 Do you have a claim against anyone? 



 Are you entitled to life insurance proceeds or an inheritance 
upon someone’s death? 

 Are you a beneficiary or trustee of a trust? 
 Do you own a business? 
 If the answer is yes, there may be additional questions 

o After the Trustee asks all of their questions, they will ask if there are any 
creditors present 
 Creditors almost never appear unless it is an ex-spouse, ex-

partner, ex-employee, etc., to whom the debtor owes money 
o Debtor needs to bring the following to the §341 meeting 
 Valid Social Security card 
 Valid driver’s license or government issued picture ID such as a 

passport 
o Attorney should bring 

 Copy of the bankruptcy and tax returns – entire case file in case 
trustee needs additional information 

o COVID Changes 
 Meeting will either be by telephone or zoom 
 Debtor’s attorney will have to send copy of debtor’s government issued 

ID and Social Security card to Trustee 
 If telephone, either debtor or debtor’s attorney will have to sign 

declaration regarding government issued ID or social security card 
 If by Zoom, debtor will have to hold up ID or social security card, or 

provide third party issued document showing social security number 
 Paycheck, W-2, letter from IRS, Government Agency, etc. 

• Attorney Responsibilities 
o What to provide to the trustee 7 days in advance of the hearing (§521) 

 Payment advices (paycheck stubs) or other evidence of payment 
received within 60 days prior to the date of filing 

 Bank statement covering petition date 
 Evidence supporting amount of secured debts on real property 
 Can the trustee require additional documents? 

• Who is the Chapter 7 Trustee?  
o The Chapter 7 Trustee is the individual charged with the responsibility of 

reviewing the bankruptcy and conducting the 341(a) hearing to assess the 
veracity of the information debtor provided in the bankruptcy and 
testimony provided at the hearing.    

o Duties of a Chapter 7 trustee are found at 11 U.S.C. §704, and also at the 
United States Courts website at: 
http://www.uscourts.gov/FederalCourts/Bankruptcy/BankruptcyBasics/Cha
pter7.aspx  
 

http://www.uscourts.gov/FederalCourts/Bankruptcy/BankruptcyBasics/Chapter7.aspx
http://www.uscourts.gov/FederalCourts/Bankruptcy/BankruptcyBasics/Chapter7.aspx
http://www.uscourts.gov/FederalCourts/Bankruptcy/BankruptcyBasics/Chapter7.aspx


 
• Chapter 7 Trustee Duties 

o Review the Bankruptcy Petition and Documents 
o Examine the Debtor under Oath 
o Liquidate Nonexempt Assets 
o Avoid Certain Transfers or Security Interests 
o Look for Fraud and Inaccuracies in the bankruptcy 
o Provide Certain Notices to Child Support Payees and Agencies 

• Rule 2004 Exam 
o What is 2004 Exam? 

 Allows interested party (bankruptcy trustee, creditor or debtor to ask a 
witness (usually the debtor) questions under oath and demand 
documents relevant to the bankruptcy filing 
 Similar to a deposition but scope is more limited 

o Procedure for requesting 2004 exam 
 File a motion with the Court explaining reasons why exam in 

necessary 
 If granted, judge issues an order authorizing the examination 
 If witness is the debtor she or he must appear at the time and place 

designated in the order 
 If witness is not the debtor, the examining party must issue a 

subpoena to compel attendance 
o Scope of 2004 Exam 

 2004 Exam used to examine debtor or nondebtor witness who has 
knowledge that is relevant to the issues in the bankruptcy 

 May cover any of the following 
 Debtor’s acts, conduct or property 
 Debtor’s liabilities and financial condition 
 Matters that affect the administration of the debtors 

bankruptcy estate 
 Matters that affect the debtor’s right to receive a discharge 
 Debtor’s business operations or other issues relating to the 

bankruptcy 
o Reasons at Trustee or Creditor might examine the debtor or nondebtor 

witness 
 Locate debtor’s property 
 Examine debtor’s financial transactions 
 Determine whether debtor lied on bankruptcy documents or at 341 

examine 
 Whether debtor committed bankruptcy fraud 
 Whether debtor should be allowed discharge of one or more debts 



o 2004 Exam Restrictions 
 Cannot be used to abuse or harass debtor or other witness 
 Cannot investigate matters outside the allowed scope of the 

examination 
 Cannot use the exam if the examiner is a party to an adversary 

proceeding (or other pending litigation) filed in the bankruptcy case 
 If adversary has been filed, the parties usually must use the 

regular discovery procedures allowed under federal law 
 Cannot use the exam to gain an advantage in pending litigation 

(outside of bankruptcy) against the witness 



PART VIII - AFTER THE § 341(a) MEETING 
 

• AFTER THE 341(a) HEARING 
o Financial Management Certificate 

 The debtor may be done after the 341 hearing if the debtor has 
already filed the financial management certificate. 
 Can be taken anytime after the filing 
 If not taken\filed, the case will have to be re-opened by 

motion and a fee will be charged 
o Trustee may request more information and continue the hearing 

 Proof of value of an asset 
 Proof of ownership of an asset 
 Proof of lien(s) against an asset 

o Make sure that attorney and debtor attend any continued hearing 
o  Amending the Schedules 

 Do this right away and send copy to the Trustee 
 

• REAFFIRMATION, SURRENDER, REDEMPTION (STATEMENT OF 
INTENTION) 

o Reaffirmation 
 Debtor wants to keep property that is a secured debt 
 Keep same terms or negotiate better terms 
 Agreement made between debtor and creditor that waives discharge of 

a debt that would otherwise be discharged in return for paying off the 
debt 
 Creditor prepares reaffirmation agreement 

o Surrender 
 Debtor doesn’t want property anymore 
 Surrender it back to the lender and discharge all the debt owed on the 

property 
 Some property will never be picked up – what to do? 

 Mattresses, air conditioning, flooring 
o Redemption 
 Keep secured property by paying the creditor the replacement value of 

the property 
 Good option if debtor owes substantially more than what 

property is worth 
 Can only redeem if meet following requirements: 

• Debt is a consumer debt on goods used for personal or 
household purposes 

• Property is personal property, i.e., not real estate 
• Property is tangible 
• Property is exempt or trustee has abandoned it 



 
• ADMINISTRATION OF ASSETS 

o If trustee administers assets, case stays open 
o Determining factors on whether property should be abandoned 
o Motion to Abandon 
 

• MOTION TO ABANDON 
o A party in interest may file and serve a motion requiring the trustee or 

debtor in possession to abandon property of the estate. The debtor is 
most certainly a party in interest, so the debtor can file a motion to 
compel abandonment under § 554(b),  

o Motion will need to prove to the court that the property has no 
value to the bankruptcy estate and attorney will need to show why 
giving the trustee more time to try to sell the property would be 
detrimental to the debtor 

 
• DISCHARGE  

o The goal of the case in the end is to get a discharge.  
 If everything has been completed, you and the Debtor should 

receive a copy of the discharge within 60 days after first meeting of 
creditors.    

 Contact trustee if much more time than 60 days passes 
 Tell debtor to keep discharge in safe place in case creditor tries to 

collect from them or credit report is not accurate 
 

• CLOSING THE CASE 
o REMINDER: A case will be closed without a discharge if debtor fails to 

complete, or attorney fails to file Financial Management Certificate 
o Case will have to be reopened  

 Fee of $260 (maybe more now) 
 Motion to reopen 

o Change of Address should be filed if debtor’s address changes. 
o Change of Address should be filed if firm address has changed 



PART IX – ISSUES 
 

• POSSIBLE ISSUES 
o Avoidance Powers:  Chapter 7 Bankruptcy Trustees have the 

power under 11 USC Sections 544, 547 and 548 to avoid 
certain transfers of property made by debtor voluntarily or 
involuntarily before filing bankruptcy. These transfers include 
preference payments to creditors and fraudulent transfers of 
property or interests in property. 
 Preference Payments: Payments made to creditors 

before a bankruptcy case is filed that allow the creditor 
to receive more than they would have been able to 
recover in the bankruptcy case. 
 Such payments can be recovered by the 

bankruptcy trustee so the funds can be 
distributed to all unsecured creditors in shares. 

 Regular Creditors v. Insider Creditors 
 Insider Creditors:  Insider creditors are 

members of the client’s family, friends, 
coworkers, neighbors, or any person or 
company the client has a close 
relationship with, who the client owes 
money to. The look-back period for 
insiders is 12 months.  The amount of 
the payment must be $600 or over. 

 Regular Creditors:   Regular creditors, or 
non-insiders, are people or companies 
that aren’t part of the client’s close circle. 
For regular creditors, the preferences 
occur in the 90-day period before filing 
bankruptcy.  The amount of the payment 
must be $600 or over. 

 Elements of a Preference Payment 
1.  Money paid to the creditor may be 

voluntarily paid or it could be taken through 
a wage garnishment or bank levy 

2. Money must be meant to repay part of a 
debt that is pre-petition, known as an 
antecedent debt. 

 Fraudulent Transfer:  A fraudulent transfer is one that 
was made with actual intent to hinder, delay or defraud 
creditors as found in section 548 of the bankruptcy 
code. 
 Transferring an asset out of your name into the 

name of another before filing bankruptcy case. 
 Transferring an asset for less than the fair 

market value by the client who was insolvent at 
the time of the transfer 
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